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489 F.2d 1306 (1974)

Jean Paul MAS and Judy Mas, Plalntifis-Appellees,
: v, '
Oliver H. PERRY, Defepdani-»éppallant.

0, 73- ! a
Unlted States Ccurz of Appeala, Fiﬁh Glrouit,

' ‘33; R February 22, 1874,
Rehsaadng and Rehearing Denled April 3, 1974,

*1 39'/‘ *1 398 Sylvia Robaris; John L. Avant Baton Rougs, La,, for defandant-appeliant,
Dennls R, Whalen, Ba’mn Rougsx La, for plalnﬁﬁe‘appa Beg,
Befors WISDOM, AlNSWQRTH and GLARK, froutt Judges.

Reheaﬂng and Raheaﬂng En Bang Denled April 3, 1974,

NSWORTH C!mu ’cdudge'

This casa presants quesﬁana parta nlng 4o federal divarsity lurietﬂcﬁon under 28 11.8.C. § 1332, which, pursuant to
arﬁcte 111, section || of the Constitution, provides for orglnal jurisdiction In faderal district courts of al oivil actions that
are betwean, intéir alfa, citizens of different States or citizens of a Stats and ditizens of forel on states and In which the
amount in ccntmversy is more than $10,000.

Appell eas Jean Paul Mas, a citizan of France, and Judy Mas were married at har homs In Jackson, Misslssippl, Prior to
thelr marriage, Mr. and Mrs. Mas wera graduate assistants, pursulng coursework as well as perfoning teaching duties,
for appmximately nine months and one year, respectivaly, at Loulslana Stata University In Baton Rougs, Loulstana.
Shcrﬁy after thelr mardags, they ratum_ed to Baton Rougs to resurne their duties as graduats asslstants at L8U, They
remainad In Baton Rouge for approximately two more years, after which they movad to Park Ridge, Hinals, At the time
of the trlal In this case, ftwas thelr Intention to return to Baton Rouge whils Mr. Mas finlshed his studies for the degree
of Doctor of Philosophy. Mr. and Mrs. Mas wers undeclded as to where they would reslde after that.

Upon thelr return to Baton Rouge after thelr marriage, appellees rentad an apartment from appellant Ollver H. Perry, a
citlzen of Loulglana, This appeal arises from a final Judgment entered on a Jury verdict awarding $5,000 to Mr, Mas and
$15,000 to Mrs, Mas for damages Incurred by them as a result of the discovery that thelr bedroom and bathroom
contained "wo-way" mirrors and that they had been watched through them by the appsilant during three of the first four
months of thelr marrlage.

At the close of the appellees' cass at trfal, appellant mada an oral mation ta dismiss forlack of jurisdiction The

motion was denled by the district caurt. Before thls Court, appellant challenges the final jJudgment below solely on

Jjurisdictional grcpnds, contending that eppellees fatled to prove diversily of ciiizenship smong the pariles and that the

requlshts jurisdictional amount Is lacklng with respect to Mr. Mas, Finding no merit o thesa contentions, we affirm.

Under section 1332(a) {2), the federat judiclal power exdends to the claim of Mr. Mas, a cillzen of France, against the

appeliant, a cltizen of Loulslana, Since we conc lude that Mrs. Mas s a clfizen of Misslssippl for diverstly purpesaa, tha
district court also properly had Jurlsdiction under saction 1332(a)(1) of her clalm.

It has long been the generat rule that complete diversity of parties Is *1389 required in order that diversity Jursdiction
obtain; that Is, no party or ona side may be a citlzen of the same State as any party on the other sids. Sirawbridas v,
Curliss, 7 U8, (3 Cranch) 267, 2 L.Ed. 438 (1808); sse vases clted In 1 W, Barron & A, Holizoff, Federal Practice and’
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Procedurs § 26, at 145 n. 85 (Wright ed. 1960). This datermination of one's Stata citizenship for dlvérsity purposes is
controlled by federal law, not by the law of any State. 1 J. Maore, Moore's Federal Practice 110.74 {1], at 707.1 (1872),
As ls the cass In other areas of federal Jurlsdiction, the diverse citizenshlp among adverse partles must be present at

the time the tomplalnt Is filed. Mullen v, Torrancs, 22 U.S. (9 Wheat) 537, §39, 8 L..Ed, 154, 155 (1824); Slaughter v.
Tove Bros. Yalow Cab Go., 8 Clr., 1966, 363 F.2d 954, 658, Jurisdiction Is unaffected by subsequent changes in the

citizenship of the partles. Morgan's Halrs v, n. 15 U8, (2 at) 290, 297, 4 L.Ed, 242, 244 {1817); Clarke v,
Mathewson, 37 U.S. (12 Pst.) 164, 171, 9 L Ed. 1041, 1044 (1838); Smith v. Speriing, 364 .S, 91,83 n. 1, 77 8.Gt,

1112, 1113 0.1, 1 L.Ed. 2d 1205 (1957). The burden of pleading the diversa citizenship Is upon the party Invaking
federal jurlsdiction, ses Gameron v. Hodges, 127 U.8. 322, 8 6.Ct. 1154, 32 L.Ed. 132 (1888); and If the diverslty

Jurisdiction Is properly challenged, that parly also hears the burdan of proof, MeNutt v. General Motors Accentance
Corn,, 298 U.8, 178, 56 8,Ct. 780, 80 L..Ed. 1135 (1938); Walsh v. Amarican Sursty Co. of Naw York, 5 Cir.. 1951, 186
F.2d 16,17

To be a citizen of a State within the meaning of saction 1332, a natural person must ba both a citizen of the United
States, sea Sun Printing & Fublishing Assoclation v, Edwards, 184 U.S. 377, 383, 24 §.Ct. 696, 698, 48 | Fd, 1027
{1904); U.8.Canst. Amend. XIV, § 1; and a domiclilary of that Stats. Ses Willlamsen v, Osenton, 232 U.S. 619, 624, 34
S.Ct. 442, 58 L Ed. 758 {1914); Stlne v. Moors, 5 Cir.. 1954, 213 F.2d 446, 448. For dlvarslty purposes, citizenship
rneans domlalle; mera rasidance in the Stata Is not sufficlent. See Walfe v. Hartford Life & Annulty Ins. Co., 148 U8,
389, 13 §.Ct, 602, 87 L.Ed. 453 {1893); Sting v. Moors, 5 Clr,, 1954, 213 F.2d 446, 448,

A persan's domiclle Is the place of "his true, fixed, and permanent homs and princlpal establishment, and to which ha
has the intention of retuming whenever he Is absent thersfrom . . . " Stine v. Maors, 5 Clr, 1954, 213 F.2d 448, 448, A
change of domicile may be effscted only by a combination af two slements: (a) taking up residence In & diffsrent
domtcile with (b) the Intantlon to remain thers. Mitchell v. Unlted States, 88 U.8. (21 \Wall.) 380, 22 L Ed. 584 (1875);

Sun Prnting & Publishing Assoclation v, Edwards, 194 1).8. 377, 24 8.Ct. 696, 48 L Ed. 1027 (1804).

It Is clear that at the time of her marriage, Mrs. Mas was a domlcillary of the State of Mississippl. While it Is generally
the case that the domlclle of the wife—and, conseduentiy, her State citizenship for purposss of diversity jurisdicon—Is
deemed to be that of her husband, 1 J. Moors, Mocrs's Federal Practice 1 0.74 [6.-1], at 708.51 (1972), we find no
precadent for axtending this soncept to the situation here, In which the husband Is a cltizen of a forsign stats but
resldes In the United States. Indeed, such a fiction would work absurd results on the facts befors us. If Mr. Mas wers
considered a domicillary of France—as he would be since he had lived In Loulslana as a student-teaching assistant

prior to filing this sult, ses Chicago & Northwestem Raliway Co. v, Ohle, 117 U.8. 123, 6 8.Ct. 632, 29 1 Ed, 837
{1886); Bellv. Misak, W.D La.. 1952, 106 F.Supp, 219—then Mra. Mas would also be deemed a domiclliary, and thus,

fictionally at least, a citizan of France, She would not be a cltizen of any State and could *1400 not sus In a faderal
court on that basls; nor could she invoke the allenage Jurisdiction to bring her claim In federal court, since she is notan
allen. See C. Wright, Federal Courts 80 (1970). On the other hand, if Mrs, Mas's domicile wera Loulsiana, she would
become a Loulslana citizen for diversiy purposes and could not bring suit with her husband agalnst appellant, also a
Loulsiana citizen, on the basls of ‘diversity Jurlsdiction. These ara curious results under a ruls arlsing from the

theoretical Identtty of person and Interest of the maried couple, See Linscott v. Linseott, 8. D Jowd, 1951, 88 F.Supp,
802, 804; Juneau v. Juneau, 227 La.-521, 80 So.2d 864, 867 (1554).

Mrs. Mas's Misslssippl domiclle was disturbed neither by her year In Louisiana prior to her marriage nor as a result of
the time she and her husband spent at LSU after thelr mamiage, since for both perlods she was a graduate asslstant at

LSU. See Chicago & Northwestsrn Railway Co. v. Ohle, 117 U.8, 123, 6 8.Ct. 632,29 | Ed. 837 (1886). Though she

testified that after her marrtage she had no Intention of returning to her parents’ homa in Misslssippl, Mrs. Mas did not
effect a change of domiclle since she and Mr, Mas were In Louislana only as students and lacked the requisite intention

to remain there. See Hendry v. Masonite Corp.. 5 Clr., 1972, 455 F.2d 955, cert. danied, 403 U. 8. 1023,93 8.Ct. 464,
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34 1L.Ed.2d 315, Untl she acquires a new domiclle, she remains a domiclliary, and thus a cltizen, of Misslssippl, See
Mitchell v. Unlted States, 88 U.8. (21 Wall.) 350, 362, 22 | Ed, 684, 587-588 (1875} Bun Printing & Publishing
Association v. Edwards, 194 U.S, 377, 383, 24 §,Ct. 636, 698, 48 L Ed. 1027 (1904); Welsh v. American Security Ca. of

New York, 5 Cir,, 1051, 186 F.2d 16, 17.[2

Appellant also contends that Mr, Mas's claim should have been dismissed for failure to establish the requisite
jurisdictional amount for diversity cases of more than $10,000. In thelr complaint Mr. and Mrs. Mes alleged that they
had each been damaged In _the amount of $100,000. As we have noted, Mr. Mas ultimately recoversd $5,000,

It is well settled that the amount In controversy Is detemined by the amount claimed by the plaintiff in good faith.
KVOS, Inc. v. Assaclated Press, 299 U.8. 269, 57 §.Ct 197, 81 L..Ed, 183(1936); 1 J. Maore, Maore's Faderal Practice
1 0.92 [1](1972). Federal jurisdiction is not lost becauss & judgment of less than the jurisdictional amount Is awarded.
Jonas v. Landry. & Cir.,, 1067, 387 F.2d 102; C. Wright, Faderal Courts 111 (1870). That Mr. Mas recovered only $5,000
is, therefore, not compelling. As the Supreme Court stated in St. Paul Mercury Indemnity Go.v. Red Cab Co.. 303 U.S,
283, 288-290, 58 5.Ct. 586, 520-591, 82 L.Ed, 845:

[Tlhe sum claimed by the plaintiff controls if the claim is apparently made in good faith.

it must appear to a legal certainty that the clairnls really for less than the jurisdictional amount to justify
dismissal, Tha Inability of tha plaintiff *1401 to recover an amount adequate to give the court jurisdiction
does not show his bad faith or oust the jurisdiction. . . .

. His goad faith in ¢hoosing the federal forum s open ta challenge not only by resortto the faca of his
complaint, but by the facts disclosed at trial, and if from either sourcs It is clear that his claim never
could have amounted to the sum necessary to give jurisdiction thera is no Injustics in dismissfng the

suit,

Héving heard the evidence presented at the trial, the district court concluded that the appellees properly met the
requirements of section 1332 with respect {0 jurisdictional amount. Upon examination of the record in this case, we are
also satisfled that the requisite amount was In controversy. See Jares v, Landry, § Cir,, 1967, 387 F.2d 102,

Thus the power of the federa) district court to entertaln the daims of appellees in this case stands on two separate legs
of diversity jurisdiction: a claim by an allen against a State cliizen; and an action between citizens of different States,
We also nots, however, the propriety of having the federal district court entertdin a spouse’s action against a defendant,
whaera the district court alraady has jurisdiction over a claim, arising from the same transaction, by the other spouse
agalnst the same defendant. See AL Study of the Division of Jurisdiction Between State and Federal Courts, pt. |, at
9-10, (Official Draft 1966.) In the case befors us, such a result Is particularly desirable. The claims of Mr. and Mrs. Mas
arise from the same operative facts, and there was almost complete Interdependence between thelr claims with respect
to the proof required and the lssues raised at trial. Thus, since the district court had jurlsdiction of Mr. Mas's action,
sound judicial administration militates strongly in favor of federal jurisdiction of Mrs. Mas's claim.

Affimned.
1*1 Rule 18, 5 Cir,; ses lsbell Enterorises, Inc. v. Chizens Casuzalty Company of New York et al.. & Cir., 1970, 431 E2d 409, Part |,

{11 The motion was actually made Just prior to the tasimaony of appellesy’ last witness, but for purposes of the record counsel
stlpulated and the court approved that the motion would be cansidered to have been made at the close of appellees’ case.

2] The original complaint in this case was filed within saveral days of Mr. and Mrs, Mas's realization that they had baen watched
through the mirvors, quite some fime before they moved to Park Ridgs, lllinals. Because the district court's Jurisdiction is not affected
by actlons of the parties subsequent to the commencement of the sult, see C, Wright, Federal Courts 83 (1970), page 1400 suprs, the
testimony conceming Mr. and Mrs, Mas's moves after that time Is not determinative of the Issue of diverse ciizenship, though it s of
Intersstinsofar as It supports their lack of intent to remaln permanently In Loulslana.

331



Cite as: 630 UL 6. ____(2010) 1

Opinton of the Courg

NUTICE This gpnion i auh)mi! 0 formad reviaiia beloe pulilontun mthe -
preluptanry gyl of the Utiengd Btglon Reports Rasders ace requostail ta
nntfy the Ropurter of Decunns Suprems Court of the Umpa! Srifes Waghe
wgtin O 2° 2041 of noy tepegritpluen) wr othor foimnsl vrans 1 ntder
tha eaxrertisis may be mmld‘lwﬁjra the prolimuniry prnt grea e preyd

SUPREME COURT OF THE UNITED STATES

o, 08-X107

THE HERTZ CORPORATION, PETITIONER 1~
MELINDA FRIEND ET AL,

ON WRIT OF CERTIORARI TO THE UNITED 8TATES COURT OF
AFPEALS FOR THE NINTH CIRCUIT

[February 23, 2010]

JUSTICE BREYER delivered the opinion of the Court.

The federal diversity jurisdiction statute provides that
“a carporation shall be deemed to be a citizen of any State
by which it hasbeen incorporated and of the Stute where il
has its principol place of business.” 28 U. 8. €, §1332(c){1)
(emphasis rdded). We seek here to resalve different inter
pretations that the Clireuits have given this phrase. In

doing so. we place primary weight upon the need for judi-

cial administration of a juriadictional stabute to remain as
simple ms possible. And we conclude that the phrase
“principal place of business” refers to the place whare the
corporation’s high level officers direet, control, and eoordi-
pate the corporation's activities. Lower federal couris
have oftan metapharically called that place the corpora-
tior's “nerve center” See, e.g, Wisconsin Enife Works v.
National Melal Crafters, 781 F. 2d 1280. 1282 (CA7T 1986);
Scal Tyvpewriter Co. v. Underiwood Corp., 170 F. Bupp. 802,
865 (SDNY 1959) (Weinfeld, J.). We believe that the

“nerve tenter” will typically be found at a corporation's
headquarteys.
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HERTZ CORP, 1, FRIEND

Opinion of ths Court

I

In Beptemher 2007, respondents Melinda Friend and
John Nhieu, two California citizens, susd petitioner, the
Hertz Corporation, in & California state court. They
sought damages for what they claimed were violations of
California’s wage and houy laws. App. to Pet. for Cert.
20a. And they requested relief on behalf of a potential
class eomposed of California citizens who had allagedly
suffared similar harms,

Hertz filed a nokice seeking vemoval to a fedeval court.
28 11, 8. (. §§1332(d){2), 1441{n). Hertz claimed that the
plaintiffs and the defendant weve citizens of different
States. §§13320)(1), (©X1). Hence, the Ifedern? court
possessed diversity-of-citizenship jurisdiction. Friend and
Nhieu, however, cdlaimed that the Hertz Corporation was &
{(alifornin citizen, ke themselves, and that, hence, diver-
sity jurisdiction was lacking,

To support its position. Hertz submitted a declaration
by an emploves relations manager that sought to show
that Hertz's “principal place of business” was in New
Jersey, not in Califarnin, The declavation stated. among
other things, that Hevtz opernted facilitles in 44 States:
and that California~which had ghout 12% of the Nation's
population, Pet. for Cert. 8~accounted for 273 of Hestz's
1,608 car rvental lacntions; about 2,300 of its 11,230 full
time employees; about $811 million of its $4.371 billion in
annual revenue; and about 3.8 million of its approximately
21 million annual transactions, f.e., ventals. The declara-
tion also stated that the “Jeadership of Hertz and its do-
mestic subsidiaried" is Iocated at Hertz's “corporate head-
quarters” in Park Ridge, New Jersey: that its "eore
execyutive and administrative functions . . . are carried out”
there and “ta & lesser extent” in Oklahoma City, Okla-
homa; and that-its “major administrative operations. . .
are found” at these two locatlons. App. to Pet. for Cert.
26a~30a. ' :

333



The District Court of the Northern District of California
accepted Hertz's statement of the facts as undisputed,
But it concluded that. given those facts, Hertz was a citl-
zen of Celifornia. In reaching this conclusion. the court
applied Ninth Cireuit precedent, which instructs courts to
identify a corporation’s "principal place of business” by
first determining the amount of a corporation's business
activity State hy State. If the amount of activity is “sig.
niffeantly larger” or “substantially predominates” in one
State, then that State is the corporation’s "principal place
of business.” If there is no such State, then the “principal

I

place of busingss” is the corporation’s **nerve center," Lo,

the place where “'the majority of itg executive and ndmin-
istrative functions are pexformed." Friend v. Herlz, No.
C-D7-5222 MMC (ND Cal, Jan. 15, 2008). p. 8 (hersinaf:
ter Qrder); Tosco Corp, v. Conununilies for a Belter Envi-
ranmenlt, 238 F, 3d 495, 500502 (CAD 2001) (per curicm).
Applying this test the District Court found that the
““plurality of each of the relevant business activities” was
in” Californin. and that “the differential hetween the
amount of those activities™ in C'alifornia and the amount
in "rhe next closest state” was “significant.” Ouder 4.
Hence, Hertz's “principal place of business” was Califor
nia, and diversity jurisdiction was thus lacking. The
District Court consequently remanded the case to the
state courts.

I

We begin owr “principal place of business” discussion
with a brief review of velevant history. The Constitution
provides that the “judicial Power shall extend” to “Contro-
versies .. . between Citizens of different States.” At 1L
§2, This language, however, does not automptically confer
diversity jurisdiction upon the federal courts. Rather, it
nuthorizes Congress to do so and, in dolag s, to deteymine
the scope of the federal courts' jurisdiction within constitu-
tional limits. Rline v, Burke Consir. Co., 260 U. 8. 226,
233-934 (1922} Mayor v, Copper, & Wall. 247, 252 (1868)

Congress first authorized federa! courts to exercise
diversity jurisdiction in 17889 when, in the Fivst Judiclavy
Act, Congress granted federn]l courty muthovizy to hear
suits “between a citizen of the Siste where the sult i
hrought, and n eitizen of another State.” §11. 1 Stat. 78,
The statute said nothing about corporations. In 1809,
Chief Justice Marshall, weiting for a unanimoug C'oust,
described & corporation as an “invisible. intangible. and
artificial being” which was “certainly not n citizen.” Bunk
of United States v, Deveauyx, 5 Cranch 61, 86 (1809). But
the Ceurt held thal s corporation could invoke the federal
courts’ diversity jurisdiction based on a pleading that the
corpotation’s shareholders were all citizens of n different
State from the defendants, a3 "the term citizen ought to be
understood as it is used in the constibution. and as it is
used in other lawas. That is. to describe the real persons
who come into court, in this case, under their corporate
name." fd., nt $1-94,

In Lowisville, C. & C. R. Co. v. Leison. 2 How, 497
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& HERTZ CORP, v, FRIEND
QOpintan of the Catirf "~
(1844), the Court modified this initial approach. It held
that a corporation was ta be deemad an aytificial persan of
the State by which it had been ereated, and ite citizenship
for jurisdictional purposes determined necordingly. Id., at
558~659. Ten years later, the Court in Murshall v. Balli-
wore & Ohfo B, Ca., 16 How. 314 (1884), held that the
vexson a corporation was n eitizen of its State of incorpora-
tion was that, for the limited purpose of determining
corporate citizenship, courts eould conclusively (and artifi-
cially) presume that a corporation’s shoreholders were
citizens of the Btate of incorporation, Id., at 327-328.
And it reaffirmed Letson, 16 Hosw., at 325-326. Whatever
the rationale, the practical upshat was that, for diversity
" purposes, the federal courts considerad & corporation tohe
a citizen of the State of its incorpovation. 13F €, Wright,
A, Miller, & E. Cooper, Federal Practice and Procedure
§4623, pp. 1~7 (3d ed. 2009) (hereinafter Wright & Mille).
In 1928 this Court made dlear that the “state of incorpo-
ration” rule was virtually absolute, It held that & corpara~
tion closely identified with State A could proceed in &
federal court located in that State ad long as the corpora-
tion had filed its incasporation papirs in State B, perhaps
s State where the corporation did no business at all. See
Black and While Taxicab & Tronsfer Co. v, Brown ond
Yellow Taxicab & Transfer Co. 276 U. 5. 518, 522-625
{refusing to queation corparation's veincorporation motives
and finding diversity jurisdiction). Subssquently, manyin
Congress and those who testiBed befors it pointed out that
this interpretation was at adds with diversity jurisdietion’'s
basie rationale, namely, opening the federal courts’ doors
to those who might otherwise suffer from lacal prejudice
apainst out-of-state partivs. See, e.g., S. Bep. Nn, 530, 124
Cong., lst Sess,, 2, 47 (1932). Through its choice of the
State of incorporation, & corporation could wanipulate
federal-court jurisdiction, for example, opening the federal
courts' doors in a State where it conducted nearly all its
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busginess by filing Incorporation papers elsewhere. Id., at
4 ("Since the Supreme Cowrt has decided that a corpora-
tion Is & citizen . . , it Has become a common practice for
corporations to be incorporated in one State while they do
business in another. And there is no doubt but that it
nften occuys simply for the purpose of being able to have
the advantage of choosing betwesn two trihunalsin case of
litigation"). Sec also Hearings on 8. 937 ot al. before o
Subcommittee of the Senate Commitiee on the Judiciary,
724 Cong., 1st Sess, 4-5 (1932) (Letter from Sen. George
W. Norrvie to Attorney Qeneral William D, Mitchell (May
24, 1930)) (citing & “comrnon practive for individuals to
incorporate in a foreign State simply for the purpose of
taking litigation which may arise into the Federn! courts").
Although various legislative proposals to curtail the corpo-
rate use of diversity jurisdietion were made, see, ez,
8,937, 8.939, H. B. 11508, 724 Cong., Lst Sess, (1932),
none of these proposals wers enacted into law.

At the same time as federal dockets increased in size,
many judges began to beliave those dockets cantained too
many diversity cases. A committee of the Judieial Confer-
ence of the United States studied the matter, See Heports
of the Proceedings of the Regular Annunal Meeting and
Bpeeial Meeting {Sept, 24-26 & Mar. 19-20, 195)), in
H. R. Dac. No. 365, 82d Cong., 24 Sgss., pp. 26-27 (1952).
And oo March 12, 1951, that committee, the Committee on
Jurigdiction and Venue, issued a veport (hereinafter Mar,
Committee Repl).

Among its observations, the committee found s general
need “to prevent frauds and abuses” with raspact to juris-
dietion. Id., at 14. The committee recommendsad agajnst
elirhinating diversity cases aliogether. Id., at 28, Instead
it recornmended, along with othev proposals, a statutory
amendment that would malke a corporation n citizen both
of the State of its incoyporation and any State from which
it received more than half of its gross income. Id., 8t 4=
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8 HERTZ CORP. v FRIEND

Opinlo of ths Coiirt

15 {requiring corporation to shiow that “less than fifty pey
cent of its gross income was derived froot business trans.
acted within the state wheve the Federal coust is held"),
If, for esample, a citizen of California sued (under state
law in state court) a corporation that received half or more
of its gross income From California, that corporation would
not be able to remove the tase to federal court, even if
Delaware was its State of indorporation.

During the spring and summer of 1951 commities mem-
bera cirenlated their report and attended circuit confer-
enees st which federal judges discussed the report's ree-
ommendations. Reflecting thoge criticisms, the committee
filed B new yreport in September, in which it revised its
corporate citizenship recommendation. It now proposed
. that *'a corporation shall be deemed a citizen of the state
of its original creation ... [and] shall also be deemed a
citizen of a state where it has its principal place of bust.
ness.'" Judicial Conference of the United States, Report of
the Committee on Jurisdiction and Venue 4 (Sept. 24,
1951) (hercinafter Sept. Committes Rept.}—the source of
the present-day statutory language. See Hearings on
H. R. 2516 et al before Subcommittes No. 3 of the House
Comniittes oo the Judiciary, B3th Cong., lst Sess, 8
(1987) {(hereinafier House Hearings). The committee
wiote that this new language would provide s “simpler
and more practical formula” than the “gross income” test.
Sept. Committee Rept. 2. 1t ndded that the language
“hald] & precedent in the jurisdictional provisions of the
Banksuptey Act.” Id, at 2-3,

I mid-1957 the committes presented its veparts to the
House of Representatives Committee on the Judiciary,
House Hearings 8-27; see nlso H. Rep. No. 1708, 85th
Cong., 2d Seas., 27-28 (1958) (heveinafter H. R, Rep. 1706)
(reprinting Mar. and SBept, Committee Repta): 5. Rep. Ne,
1830, 85th Cong., 2d Sessz, 15-31 (1958) (horeinafter
S, Rep. 1830) (same). Judge Albert Maris, representing
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Judge John Parker {who had chaired the Judicial Confer-
ence Committee), discussed various proposals that the
Judicial Conference had made to restrict the scope of
diversity jurisdiction. In rvespect to the "prindipal place of
businese” proposn), he said that the relevant language
“ha]d] been defined in the Bankruptey Act.” House Hear-
ings 87. He added:

“All of those problems have arisen in bankruptey
tases, and as I recall the cases—and 1 wouldn't want
ta be bound by this statement because [ haven't them
before me~ think the courts have generally taken
the view that where a corvporation’s intervests gre
rather widespread, the principal plaee of business is
an actual rather than a theoretical or legnl one. Itis
the nctunl place where its business aperations are co-
ordinated, divected, and carried out, which would o
dinarily be the place where its officers carry on its
day-to-day business. where its accounts ave kept,
where its payments are made, and not necessarily a

State in which it ray have u plant, if it is a hig corpor

ration, or something of that sort,

“But that has been preity well worked out in the
bankrupiecy cases, and that law would all be available,
you see, to he applied here without having te go over it
‘again from the beginning” Ibid.

The House Committee veprintad the Judicial Conforence
Committee Reports along with other reports and relevant
testimony and circulated it to the pensral public “for the
purpose of inviting Further suggestions and comments.”
Id, at I{I. Subsequently, in 1958. Congress both codified
the courts' traditiona! place of incorporation test and also
enacted into law a slightly modified version of the Confer.
ence Committee's proposed “principal place of business”
language. A corporation was to “be deemed a citizen of
any State by which it hag been incorporated and of the
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State where it has its prineipal place of business.” §2. 72
Stat, 414,
\r
A
In an effort to find 4 single, mave uniform interpretation
of the statutory phrase, we have reviewed the Couvts of
Appeals’ divergent and increasingly complex interpreta-

tions. Having done so. we now return to. and expand.
Judge Weinfeld's approach. as applied in the Seventh
Cireuit,  See, eg, Sen) Fypewriter Co,, Vi0 F. Supp., ut
865; Wisconsin Ruife Works, 781 F, 2d. at 1282, We con-
clude that “principal place of husiness” i3 best read ag
veferring to the place wheir a corporabion’s officery direct.
control. and coordinate the covporation's ackivities, It is
the place that Courts of Appeals have called the corpora-
tian's “nerve center.” And in practice it should normally
be the place where the corporation maintaind its head-
gunrters—provided that the headquarters is the actual
genter of direction. contral, and coordination, i, the
“nerve eenter,” and not sirply anoffice where the corporas
tion holds its honrd oeetings (for expmple, attended by
divectars and officers who have traveled there for the
oeeasion).

Thres gets of considerations. taken tugether, tonvines us
that this approach, while imperfect. s superior to other
possitiilities. First., the statute’s language supports the
approach. The statute’s text deems a corporation a vitizen
of the “State where it hag it prineipal place of business.”
9 U S.U, 513l The word ‘“place" is
in the singular, not the plural. The word “principal” re-
quires us to pick out the “main, prominent” or “leading”
place. 12 Oxford English Dictionary 495 (2d ed. 1989)
wef (W2, CF Commndsaioner v. Solimen, 506 U. 8.
168, 174 {1993) (interpreting “principal place of businesy”
for tax purposes to require an assessment of “swhether any
one business location is the 'most impartant. consequen-
tial, or influential” one"). And the Fact that the word
“place” follows the words “State whery” means that the
“place” is a place within a State, It is not the State itself.

A eovpotation’s “nerve center.” usually its main head.
guatters. is a single place, The public often {though not
alwnys) considers it the corporation’s main pluce of busi-
ness. And it iv a place within a State. By contrast. the
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application of 2 more general business activitiss test has
led some courts, as in the present case, to logk, not at a
particular place within a State, but incorrectly ab the
State itself, measuring the total amount of business activi-
ties that the corporation eonducts there and determining
whether they are “significantly larger” than in the next-
ranking State. 297 Fed, Appx. 630, A

This approach invites greater litigation and can lead to
strange results, as the Ninth Circuit has since recognized.
Namely, if.a “corporation may be deemed a citizen of
California on thle] basis” of “activities [that] roughly
reflect California’s larger papulation . . . nearly every
national retailer—no matter how fay fung its operationg=-
will be deemed a citizen of California fov diversity pur-
poses.” Davis v. HSBC Bark Nev., N. A., 557 F. 3d 1026,
10281030 (2009).  But why award or decline diveraity
hwisdiction on the basis of 2 State’s population, whether
measured divectly, indirectly {say proportionately), or with
modifications?

Second, administrative simplieity is a major virtue in a
jurisdictional statute. Sisson v. Buhy, 497 U. 8, 358, 378
(1990} (SCALL, ., concurring in judgment) (eschewing
“the sort of vague boundary that is to be avoided in the
area of subject-matter jurisdiction whersver possible”).
Complex jurisdictional tests complicate a case, eating up
time and money as the parties ltigate, not the merits of
thely claims, but which court is the right cowt to decide
those claims. - Cf Navarro Savings Assn. v, Les, 146 U, 8,
458, 464, n, 13 {1980), Complex tests produce appeals and
vevarsals, encourage gamesmanship, and, again, diminish
the likelihood that vesults and settlements will veflect a
elairm’s legal and factual merits, Judicial resourzes tuo are
at stake. Courts have an independent ohligation to de-
termine whether subject-matier jurisdiction exists. even
when no party challenges it. Arbaughv. Y & H Corp., 546
U. 8. 500, 514 (2008) {citing Ruhrgas AG v, Marathon Oil
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Co., 526 U. 8, 574, 583 {1999)). So courts benefit from
straightforward rules upder which they can readily assure
themselyes of their posver to hear a case, Arbough, supra,
at B4,

Simple jurisdictional rules also promote greater predict-
ability. Predictability is valuahle to corporations making
business and investment decisions. Cf First Nat. Cily
Banalk v. Banee FPara el Comercle Exterior de Cuba, 4562
U. 8. 811, 821 (1983) (recognizing the “need for cartainty
and predictability of result while generally protecting the
jnstified expectations of parties with intepests in the cor-
paration”). Fredietability also benefits plaintiffs deeiding
whether to file suit in 8 state or fedeval court.

A “nerve center” approach, which ordinarly equates
that “center™ with a vorporation’s headquarters, is simple
to apply rompuratively speaking. The metaphor of a cox-
porate “brain,” while not pyecise, supgests & single loca-
tion. By contrast, a corporation's general business activi-
ties move often lack a single principal place where they
taka place. That is to say, the corporation may have sev-
eral plants, many sales locations, and employees Jocated in
many different places. If so, it will not be as easy to de-
termine which of these different business locales is the
“principal” or most important “place.”

Third, the stalute's legislative history, for those who
aceept it. offers a simplicity-related interprelive bench-
mark. The Judicisl Conference provided an initial version
of its proposal that suggested a numerical test. A corpora-
tion would be deemed a eitizent of the Stafe that accounted
for morve than half of i55 gross income, Mar. Committee
Rept. 14-13; see supra, at 8 The Conference changad its
mind in light of criticism that such a test would prove ton
complex and impractical to apply. SBepl. Committee Rept.
2: see mlso H. Rep. 1706, at 28: 8, Rep. 1830, at 3L That
history suggests that the words “principal place of busi-
ness” should be interpreted ¥o be no more complex than
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the initial “half of gross incame™ test. A “nerve center” test
offers such & possihility, A general businzss notivities test
does not.

B

We recognize that there may be no perfect test that
satisfies all administrative and purposive criteria. We
recognize as well that, under the “nerve center” test we
adopt today, there will be haxd cases, For example, in this
eya of telecommuting, some corpovations may divide thelr
command and coprdinating functions among officers who
work at seversl different lpcations, perhapy communicat.
ing over the Internet. Thai said, pur test nonetheless
points courts in a single divection, towards the center of
overall dirvection, cantrol, and eoordination. Courts do nat
have to try to weigh corporate Munctions, assebs, oy reve
nues differentt in kind, one fyom. the other. Our approach
provides a sensible test that is relatively easler to apply,
not a test that will, in all instances, automatically genee-
ate a yesult.

We nlso recognize that the use of a “nerve centet” test
may in some cases produce vesults that seem to cut
against the basic rationale for 28 U. 8. €, §1332, see su-
pra, at 6. For example, if the bulk of a company's busineys
nctivities visible to the public take place in New dJersey,
while its top officers 8ivect those nctivitiss just across the
river in New York, the “principal place of business™ 1z New
York. One could argue that members of the public in New
Jersey would be fess Jikely to be prejudiced againat the
corporation than perspns in New York——yset the corpora.
tionn will gtill be entitled to yremove g New Jersey state case
ta federal eourt. And note too that the same corporation

would he unable to remove a New York state case to fed-

eral court, despite the New York public's presumed preju-
dice against the corporation.
We understand that such seeming anomalies will arise.
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However, in view of the necessity of having a clearer rule,
we rmust accept them. Accepting occasionally counterin-
tuitive resulis is the price the legal system must pay to
avoid overly complex jurisdictional administration while
producing the benefits that accompany s more uniform
legal system. :

The burden of persugsion for establishing diversity
jurisdietion. of eourse, remaing on the party msserting it
Kokkonen v. Guardian Life Ins. Co, of America, 511 U.8.
75, 37T (1894, MeNurt v. Qeneral Molors Acceplance
Corp., 288 U. B. 178, 189 (1936); see also 13E Wright &
Miller §3602.1, at 118, When challenged on allogntions of
juriadictionn) facts, the parties must support their allega-
tions by competent proof  MceNulf, supro, at 189; 15
Moore's §102. 14, at 102-32 ta 102-32.1. And when faced
with such a challenge, we reject suggestions such as.
for example. tha one made by petitioner that the mere
filing of & form like the Securities and Exchange Commis-
sion's Form 10-K listing 2 corporation’s “principal esecu-
tive offices” woukl, without move, be sufficient proof to
establish a corporation’s *necve center,™ See, eg, SEC
Form 10-K, online at http/f/sww.sec.goviabout/formsf
torm10-k.pdf {ae visited Feh. 18, 2010, and available in

Clerk of Court's case file), OfL Dimmitt & Owens Finau-
" clal, Ine. v, United States, 787 F. 23 1186, 11901192 (CAT
1086) (distinguishing “principal exeoutive office" inm the tax
lien context, see 26 U. 8. C. §6323(H{2), bhom “principal
place of business” under 28 U. 8. C. §1332(¢)). Such possi-
bilities would readily permit jurisdictional manipulation,
thereby subverting a majoy reasen for the insertlon of the
“principal place of busipess” language in the diversity
statute. Indeed, if the record reveals atlempts at manipu-
lation—for example. that the alleged “netve center” is
nothing more than a mail deop box, & bare office with a
computer, or the location of an annual exerutive retreat—
the courts should instead take as the "nerve center” the

343



Cue as: 553 U 8. .. (2010, 19

Opmion of the Tourt

place of actual direction. contrel. and coordination, in the
absence of such manipulation.

Vi

Petitionst’s unchallenged declaration suggests that
Hertz'a center of direction. control, and coordination. iis
“nerve center,” and its corporate headquarters are one and
the same, and they are located in New Jersey, not in
California. Because respondents should have a fair op-
portunity to litigate thelr case in light of our holding,
however, we vacate the Ninth Civeuit's judgment and
remand the cage for further proceedings consistent with
this opinion,

It is 8o prdered.
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LOQUISVILLE AND NASHVILLE RAILROAD COMPANY
v. .
MOTTLEY.

Nao. 37.
Suprams Court of Unlted States,

Argued October 13, 1908.
Decided November 18,1908,
APPEAL FROM THE CIRGUIT COURT OF THE UNITED STATES FOR THE WESTERN DISTRICT OF KENTUCKY

*151 Mr, Henry Lane Stone for appeliant.
Mr. Lewis McQuown and Mr. Clarence U, McElroy for appelloss.

By leave of court, Mr. L.A. Shaver, in behalf of The Interstate Commerco Commission, submitted a brief as amicus
eurios,

MR. JUSTICE MQODY, after méking the foregoing statement; deliverad the opinion of the court.

Two questions of law were ralsed by the demurrer to the bill, were brought here by appeal, and hava been argued
before us. They ars, first, whether that part of the act of Congress of June 29, 1906 (34 8tat. 584), which forbids the
giving of frae passes or the collection of any different compensation for fransportation of passengers than that specified
in the tariff filad, makes it unlawful to perform a contract for fransportation of persons, wha In good falth, before the
passage of the agt, had accepted such contract in safisfaction of a valid cause of action against the railroad; and,
second, whether the statute, If it should ba construed to render such a contract unlawful, Isin *152 violation of the Fifth
Arnendment of the Constitution of the United States, We do not desm It necassary, however, to consider either of thesa
questlons, becauss, in our opinion, the court below was without jurisdiction of the cause. Neither party has questioned
that jurisdiction, but it Is the duty of this court to see to It that the Jurisdiction of the Circuit Court, which Is defined and
limited by statute, Is not excaeded. This duty we have frequently perfarmed aof our own motion. Mansfield. &c. Rallway
Company v. Swan, 111 U.8. 379, 382; King Bridge Company v. Otoe County. 120 U.S. 225; Blacklock v. Small, 127
U.S. 86, 105 Camerony, Hedaes, 127 U.8, 322, 326; Metcalf v. Watsrtown, 128 U.S, 586, 587; Continantal National

Bank v. Buford, 191 U.8. 118

There was na diversity of citizenship and It Is not and cannot be suggested that there was any ground of jurisdiction,
except that the case was a "sutt . . . arising under the Constitution and laws of the Unlted States.” Act of August 13,
1888, c. 866, 25 Stat, 433, 434, It Is the seftled interpratation of these words, as used Inthis statute, conferring
Jurisdiction, that & sult ases under the Constifuion and laws of the United States only when the plaintiff's statement of
his own cause of action shows thatit Is based upon those laws or that Constitution, It ls not enough that the plaintiff
alleges some anticipated defense to his causes of action and asserts that the defenss Is Invalidated by some provision
of the Constiution of the United States. Although such allegations show that very likely, In the course of the litigation, a
quastion under the Constitution would arise, they do not shaw that the suit, that s, the plaintiff's original cause of
action, arises under the Constitution. In Tennessee v. Unlon & Planters’ Bank, 152 U.S. 454, the plaintiff, the State of
Tennesses, brought suitin the Circuit Court of the United States to recaver from the defendant certain taxes alleged to
be due underthe laws of the State. Tha plaintiff alleged that the defendant claimed an immunity from the taxation by
virtue of its charter, and that therefore the tax was void, because in violation of the provision of the Constitution of the
United *153 States, which forbids any State from passing & law impafring the obligation of contracts. The cause was
held to be beyond the jurisdiction ofthe Circuit Caurt, the court saying, by Mr. Justice Gray (p. 464), "a suggestion of
one party, that the other will or may set up a claim under the Constitution or laws of the United States, does not make
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the suit one arising under that Constitution ar those laws." Again, In Boston & Montana Consolidated Copwer & Silyer

“Mining Company v. Montana Ora Purchasing Company, 188 U.8. 632, the plaintiff brought sult in the Clrcult Court of

the United States for the conversion of copper ore and for an Injunction against its continuance. The plaintiff then
allegad, for the purpose of showing Jurisdiction, In substance, that the defendant would set up In defense certain faws of
the United States. Tha cause was held to be beyond the Jurisdiction of the Cireult Court, the court saying, by Mr. Justice

Peckham {pp. 638, 639).

*It would be wholly unnecessary and improper In order to prova complalnant’s causa of action to go into any matters of
defence which the defendants might possibly set up and then atternpt to reply to such defence, and thus, if possible, to
show that a Federal question might ar probably would arise in the course of the frial of the case, To allege stich defence
and then maks an answer {o it before the defendant has the opperfunity to ltself plead or prove Its own defence Is
inconsistent with any known rule of pleading so far as we are awars, and Is Improper.

*The rule Is a reasanable and just one that the complainant in the first instance shall be confined to a statement of Its
cause of acion, leaving to the defendant to set up In his answar what his defence Is and, if anything more than a denial
of cormplainant's causs of action, imposing upon the defandant the burden of proving such defence.

"Gonforming itself to that rule the complainant would not, In the assertion or proof of its cause of action, bring up a
single Federal question. The presentation of lts cause of action would not show that it was one arlsing under the

Constitution or laws of the United Siates,

*154 "Tha only way In which it might be claitned that a Federal question was presented would be In the complainant's
statement of what the defence of defendants would be and complalnant's answer to such defence. Under these
circumstances the case s brought within the rule lald down In Tennessee v. Union & Flanters' Bank, 152 U.S, 454, That

case has been ¢ited and approved many times since, .. "

The interpretation of the act which we have stated was first announced In Malcalf v, Watertown, 128 U.S, £86, and has
since been repealed and appliedin Colorade Genfral Consolidated Minlng Company v. Turck, 150 U.8. 138, 142;
Tennessee v, Union & Planters’ Bank, 152 U.S, 454, 459; Chapoell v. Waterworth, 155 U.S, 102, 107; Postal Telegraph
Cable Company V. Alahama, 158 U).8. 482, 487; Oregon Short Line & Utah Northern Rallway Company v. Skotfows,
162 .S, 490, 494: Walkerv. Collins, 167 U.S. 57, 89; Muse v. Arlinglon Hatel Company, 168 U.8. 430, 436; Galvesion
&c. Raliwayy. Toxas, 170 U.S, 226, 236; Third Streef & Suburban Rallway Company v, Lewis, 173 .S, 457, 460;
FElorida Ceniral & Peninsular Railroad Company v, Bell, 176 U.8, 321, 327; Houstor & Texas Central Railroad Company
v. Texas, 177 U.5.68, 78; Arkansas v. Kansas & Texas Coal Company & San Francisco Railroad, 183 U.S, 185, 188
Viekshurg Waterworks Company v, Vicksburg, 185 U).S. 65, 68; Boston & Montana Consolidated Copper & Silver
Mining Company v, Montana Qrs Purchasing Company, 188 U.S, 632, 638; Minnesota v. Northern Securities Company,
194 U.S. 48,83; Jovv, City of St. Louls, 201 U.8, 332, 340; Devine v. Los Angeles, 202 U.S, 313, 334. The application
of this rule to the case at bar is decisive against the Jurisdistion of the Gircuit Courk.

It is ordered that the
Judgment be reversed and the case remitted to the Clreuit Court with instructions to dismiss the sult for want of
Jurisdiction,

Save trees - read court opinions online on Google Scholar.
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SUPREME COURT OF THE UNITED STATES
Na: 0-!;«603
GRABLE & SONS ME'TA:{; PRODUCTS, INC.,
PETITIONER v. DARUE ENGINEERING
& MANUFACTURING

ONWRIT OF CERTIORARI TQ THE UNITED STATES COURT OF
APFEALS FOR THE SINTH CIRCIIT

fduna 18, 2005]

JUSTICE SOUTER delivered the opinion of the Court

The question is whether want of a fadeval cause of ac-
tion to try claims of title to land ohtalned nt a fedoral tax
sale precludes vemoval to federal court of a state nction
with non-diverse parties raising & disputed issue of faderat
title law. We answer no, and hold that the national inter-
est in providing a federal forum for federal tax litigation is
sufficiently substantial to support the exarcise of federal
guestion juriadiction over the disputed iasue on removal,
which wonld not distort any division of labor betwesn

the state and federal courts, provided or assumed by
Cangress.

I

In 1994, the Internal Revenue Service seized Michigan
real property belonging to petitioner Grable & Sons Metal
Products, Tnc.. to satisfy Grable's federal tax delinquency.
Title 26 U. 8, C. §8335 required the RS to give notice of
the seizure, and there is no dispute that Grable received

-actual.notice. by, certified mail hefore the IRS sold the
property to respondent Darus Enginéen%g & Manufactur.
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mg Although Grable also received notics of the sale itself,
it did notb exercise its statutory right to redeem the prap-
erty within 180 days of the sale, §8337()1), and after
that period had passed, the CGovernment gave Darue n
quitelaim deed. §6339.

Five years later, Grable brought 2 quiet title action in
stake court, clabming that Dayue's record title was invalid
because the IRS had falled to notify Grable of its seizure of
the property in the exnot manner required by §6335(a),
which provides that written notice must be “given by the
Secretary (o the owner of the property [or] lelt at hisusual
place of abode or business."¥Grable said-that-the statute
wgguired-porsonal sﬂmce . nob gervice b};certlﬁed _x}_z_:ggy

Darye removed the cpee ta Federal District Court as
presenting o federal question, becausz the claim of iitle
depended on the jntsrpretation of the notice statute in the
foderal taxJaw. The District Court declined o remund the
case at Grable's behest after finding that the “claim does
pose 8 significant question of federal law,” Tr. 17 {Apw. 2.
2001), and ruling that Grable's Iack of & fedeval right of
action tn enforee its claim against Darue did not bar fhe
exercise of federal jurisdiction. On the merits, the wourt
granted summary judgment to Darue, holding that al-
though §6385 by its terms required personal service,
substantizl complinnce with the statuts was gnough, 207
F. Supp, 24 684 (WD Mich. 2002).

The Gourt of Appeals for the Sixth Civeult affirmed. 877
I7. 34 592 (2004). On the jurisdictional question, the panel
thought it sufficed that the title clalm rajsed an issue of
federal law that had to be resolved, mnd implicated a
substantial federal interest {in construing federal tax law),
The courk went on to affirm the Disiriet Court’s judgment
on the merits. We granled certiorari on the jurisdictional
gueation glone,! 543 U. 8, ___ (2005) to resclve & split

tAccordingly, we have oo oceasion to pass upon the proper wnterpre-
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within the Courls of Appeals on whether Marrell Dow
Pharmaceulicals Inc. v. Thompson, 478 1. 8. 804 {(1956),
always requires a foederal cavse of action ms a condltion for
exereising federal-question jurisdiction? We now affirm,

1l

Darue was entitled to remove the quiet title nction if
Crable could have broughi it in feders] diskrict court
originally, 28 U. 8. C, §1441(a), as a civil netion "arising
under the Counstitution, laws, or treaties of the United
Btates,” §1331. This provision by federalquestion jutis.
diction is invoked by and large by plaintiffs pleading a
vuuse of avtion creatad by federsl law {e.g., claims under
42 U, 8. C. §1989). There is, however, ansther longstand-
ing, if less frequently encountered, vaviety of fedeval "uris-
ing undér® jurisdiction, this Court having recognized for
pearly 100 years that in certain eases federal question
jurisdiction will lie over state-law elaims that implicate
significant federal issuss. By, Hopkins v. Walker, 244
U, 8. 486, 490-491 (1817). The doctrine capturas the com.
monsense notion that o federal const ought to be able to
hear claims rvecognized under state law that nonetheless
turn on substantial guestions of faderal law, and thuy
justify resort to the experience, solicitude, and hope of
uniformity that a federal forum offers on federal issues,
ges ALl Study of the Division of Jurisdiction Between
State and Federal Courts 1684-166 (1968).

The classic example is Smith v, Konsag City Title &
Trust Co., 255 1. 5. 180 {1921), n suit by a shareholder
claiming that the defendant corporation could nat lawfully

ration uf the faderal tax provislon atissue hera,

2Compare Seinfeld v. Austen, 39 F. 8d 781, 764 (CAT 1994) (finding
that federal-question jurigdiction over » stata-daw claim requies o
pacallal federn! private right of action), with Oratet Corp. v. Qliia Power
Ce., B8 F. 3d 799, 808 {CA4 1098) {fnding that a faderal privare actian
18 fiot requirad).
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buy certain bonds of the National Government because
thelr issuanee was unconstitutionrl. Although Missour
law provided the cause of action, the Court racogunized
federal-quastion jurisdiction because the prineipal issue in
the vase was the federa) constitutionality of the bond
jssue. Smilh thus held, in & somewhat generous shate-
ment of the scope of the doctrine, that a state-law claim
could give rise to federal-question jurisdiction so long ns it
“sppears from the [complaint] that the rvight to relief
depends upon the conatruction or application of [federnl
Inw].” Id., at 199, .

The Smilh statement has been subject to some trimming
to fit earlier and later cases revognizing the vitality of the
basic doctrine, hut shying away from the expansive view
thot mere nced to apply federal law in a state-lnw cloim
will sulfice to open the “avising under™ door. Aa eurly ms
1912, this Court had confined federal-question jurisdiction
over state-law claims to those that "really and substan-
tlally involvlel a dispute or vontroversy respecting the
validity, consfruction or effect of [federal] law." Shulthis
v, McDougal, 295 U, 8. 581, 869 (1912). This limitation
was the sneestor of Justice Cardozo’s later explanation
that a request to exercise federal-question jurisdiction
over a state action ¢alls for a “common-sense accommoda-
tion of judgment to [thse] kaleidoscopic situations” that
present a federal isaue, in "a selactive process which picks
the substantial causes out of the web and lays the other
ones aside” CGully v, Firgt Nat, Baonk in Meridian, 299
U. 8. 109, 117-118 {1936). It has in fzch hecome & con-
stant refrain in such caszes that federal jurisdivtion de-
mands not only a contested federal issue, but a substantial
one, indicating a serious fedzral interast in claiming the
ndvantages thought to be inherent in a federal forum.
E.g., Chicago v. Inleruational College of Surgeons, 522
U. 8, 185, 164 (1897); Merrell Dow, supra, st 814, and
n. 12: Franchize Tax Bd, of Col, v. Constriclion Laborers
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Vacalion Trust for Southern Cal, 483 U, 8, 1, 28 (1983).

But even when the state action discloses a contested nnid
substantial federal question, the exercise of federal juris-
diation is subject to a possible vets, For the federy! issue
will ultimately gualify for a federal forum only if federal
jurisdickion is eonsistent with congresslonal judgment
about the sound division of labor between state and fad-
eval courts governing the application of §1331. Thus,
Franchise Tax Bd, explained that the appropriateness of a
federal forum to hear an embeddad issue could he evalu.
ated only affer considering the “welter of issues regarding
the interrelation of federal and state authority and the
proper management of the federal judicial system” Id., nt
8. Because aviging-under jurisdiction to hear & stato-law
claim always raises the possihility of upsatting the state-
fadoral line drawn tor at least assumed) by Congress, the
presence of a disputed federn) issue nnd the ostensible
importance of a federal forum are never necessartly dispa
sitive; there must slways be an assesswment of any disrup-
tive portant in exercising federal jurisdictlon. See alse
Merrell Dote, supra, at 810,

These considerations have kept us from stating a “sin-
gle, precise, all-embracing” test for jurisdiction over fed-
eral issues embedded in etate-law claims between noi-
diverse parties. Chriationsan v. Colt Industriss Operaling
Corp., 188 U, 8. 800, 831 {1988} (STEVENS, J., cancurring).
We have not kept them oyt simply because they appeared
in state raiment, as Justice Holmes would have done, ses
Smith, supra, at 214 (dissenting oplajon), but neither have
we treated "federa) fssue” as a password opening kederal
courts to any state antion embracing a point of federal luw,

Instead, the question is, does n state-law claimgfi8dsssarily.

ralse a stated. federal issue, actuallyzsﬂisgmg_;g%ddﬂ;{ib;:
stantialmwhich & federal forum may entertain without
disturbing anjcongressionally spproved balange of federal

-and state judicial responsibilities,
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A

This case warrants federal jurisdiciion. Grable's state
complaint must speeify “the facts establishing the superi-
ority of [its] claim,” Mich, Ct. Rule 3.411(B)(2}{c} (West
2005), and Grable has premised its superior title claim on
a failure by the IRS to give it adequate notice, as defined
by federal law. Whether Grable was given notice within
the meaning of the federal statute is thus an asssential
element of its quiet title claim, and the meaning of the
federal statute is actually in dispute; it appeara to he the
only legal or factual issme contasted in the casze. ‘Ihe
meaning of the federal tax provision is an important issue
of faderal law that sensibly belongs in & federal court. The
Governmient has a8 strong interest in the “prompt and
certain collection of delinquent taxes,” United Stales v.
Rodgers, 481 U.8. 677, 708 (19883), and the ability of the
IRS to satisfy its claims from the property of delinquents
requires clear terms of notice to allow buyers like Darue to
satisly themselves that the Service hay touched the bases
necessary for good title. The Uovernment thus has g direct
interest in the availability of a federal forum to vindicate ity
awn administrative action, and buyers {as well as tax delio-
quents) may find it valuahle to come befora judges used to
federal tay matters. Finally, hecsuse it will be the rare
state title case that ralses a contested matter of federal
law, faderal jurisdiction to resolve penuine disagreement
over fecderal tax title provisions will portend only a micro.
meopic effect on the federal-state division of lahor, Seen, 3.
infra. .

This tonclusion puts us in venersble company, quiet
title actions having been the subject of some of the earliest
exercises of faderal-guestion jurisdiction over state-law
claims. o Hophins, 244 U, 8., 450491, the question was
federal jurisdiction over & quiet title action based on the
plaintiffs' allegation that federal wining law gave them
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the guperior elafm. Just asin this case, “the Facts showing
the plaintiffs' title and the existence and invalidity of the
instrument or record sought to be eliminated as a cloud
upon the title ave essential parts of the plaintiffs' eause of
action.™ Id., at 480. Asin this case again, "it is plain that
a controversy respecting the construction and effect of the
{federal] laws is involved and is sufficlently real and sub-
stantial” Id., at 489, This Court therefore upheld fedeval
jurisdiction in Hopkins, as well as in the similar quict title
matters of Northern Pacifie R. Co.v. Soderbarg, 188 U. 8.
526, 528 (1903), and Wilson Cypress Co. v. Del Powo y
Muoarcos, 2368 U. 8, 838, 643-644 (1918). Consistant with
those cages, the recoguition of federal jurisdiction &s in
otrder here.

B

Merrell Dow Pharmaceulicals Ine. v. Thompson, 478
U. 8. 804 (1988), on which Grable vests its position, is net
to the contrary. Merrell Bow considered & state tort claim
vegting in part on the allegation that the defendant drug
company had viclated n federa! misbranding grohibitlon,
and was thus presumpiively negligeat under Ohio law,
Id., at 806, The Court assumed that federal law would
have o be applied to yesclve the claim, but after clogely

YThe quiet title cases alao shaw the hoiting effect of the reguiremant
that the federal 1asuz in a state-law claim must actually be in dispute
o justify fedevadquestion jurtadiction. In Shelthis v, MeDongal, 225
). 8. 561 {1912), this Court found that there twns no federal question.
jurisdietion to hear a plaintiffs quict Btle claim in port bevauss the
federal statutes on which ttle depended were not subject to “any contros
versy respecting their validity, construrtion, or effect Id., at 570, Aathe
Court put it. the requirament of an netual dispute about ledernl law was
“espectally” lmpartant in "suit{s] involving fights to Yand sequired undey u
law of the United States,” because othecwise “every auit to estabhsh utle
to Iand in the central and western states would so arise Junder federal
law], ag nll titlay in those States are traceable hack 10 those laws” I m
560~H70.
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examining the strength of the federal interast at stake and
the implcations of opening the faderal forum, held federal
jurisdiction unavailable. Congress had not provided a

private federal cruse of action for violation of the federal .

branding requirement, and the Court found “it would ...
flout, or nt Jeast underming, congressional intent to con-
clude that federal courts might nevsrtheless ocxercise
federal-question juridgdiction and provide remedies for
violations of that federa! statule solely becaunse the viola-
tion ., . iz sald to be a ... 'proximate causd' under siate
law,* Id, at 812,

Because federal law provides for no quiet title action
that could be brought agaidst Darued Grahle argues that
there can be no federal jurisdiction hers, siressing some
broad language in Merrell Dow (including the passage just
guoted) that on its face supports Grable's position. see
Note, My, Smith Goss to Federal Court: Federal Question
Jurisdietion over State Law Claims Post-Merrell Dow, 115
Harv, L. Rev. 2272, 2980-2282 (2002} (discussing split in
Circuit Courts over private vight of action requirement
after Merrell Do), But ga opinion s to he read as u
whale, and Merrell Dow eannot be read whole a3 overturn-
ing decades of precedent, az it would have done by effec-
tively adopting the Holmes dissent in Smith, see supra, nt
6, and converting a federal cquse of action fom a suffi-
clent condition for federal-guestion jurisdiction® into &
necessayy one. ,

Tn the fivat place, Merrel! Do disclaimed the adoption
of any bright-line rule, as when the Court veiteratad that

1 Padern] Jaw does provide a quist title canse of action sgainat the
Pederal Covernment, 28 U1, §.C. §2410. That right of action s not
relevant here, however, because the federal government no longer has
any intarest In the property, having transfecved ity interast to Darne
through the quitclaim dead,

iFor an exlrémely rare exception to the syfficlency of o fedaral vighy
of aotion, see Shoshone Mining Co, v, Rutter, 177 U, S, 504, 507 {1200}
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“In exploring the outer reaches of §1331, daterminations
about federal jurisdiction require sensitive judgments
about congressional intent, julicial power, and the foderal
gystem.” 478 U.B,, at 810, The opinion included a
lengthy footnote explaining that questions of jurisdiction
aver state-law claims vequive “eareful judgments.” id., at
814, about the “nature of the federal intevest at atake,” id,,
ab 814, n. 12 (emphasis deleted), And a8 a final indication
that it did not mean to make a federal right of action
mandatory, it expressly approved the exercise of jurisdic-
tion sustained in Smith, despite the want of any federal
cause of action svailable to Smiith's shareholder plaintiff,
478 U, B, at 814, n. 12, Merrell Dow then, did not toss
out, but specifically vetained the contextual enguiry that
had been Smith's hallmark for aver 80 years., At the end
of Merrell Do, Justice Holmes was still dissenting.
Accordingly, Merrell Dow should be rend in its entivety
. as treating the abzence of a federal private right of action
as evidence relevant to, but not dispositive of the “sensi.
tive judgments about congressional intent” that §1331
requires. The nbsence of any federal cause of action af-
facted Myrrell Dou's result two ways. The Court saw the
fact as worth some consideration in the assessment of
substantiality. But its primary importance emerged when
the Court treated the combination of po federal canse of
wetion and no preemption of state remedies for misbrand-
ing as an important clue o Congress's conception of the
scope of jurisdiction to be exercised under §1331. Thu
Court saw the missing cause of action not as a missing
federal door key, always required, but as a missing wel
come mat, required in the cireumstances, when exercising
federal} jurisdiction over a state mishranding action would
have aftracted a horde of original filingg and removal
cases raising other state claims with embedded foders!
issues, Forwif.the-federal labeling standard without a
federal cause of action could get a state claim into federal.
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court, so could any other federal standard without a fed.
eral cansa of action. And that would havs meant & fre-
mendous number of cases, ’

One only naedsd to consider the treatment of faderal
violations generally in garden variety state tart law. "The
violation of federal statules and regulations is commonly
given negligence per se effect in state tort proceedings.”
Restaternent {Third) of Torts {proposed final dralt) §14,
Comament o, See also W, Keeton, D. Dobbs, R, Keeton, &
D. Owen, Prosser and Keston on Torts, §36, p. 221, n. B
(5th ed. 1984) {*[TThe breach of a federal statute may
support a negligénce per se claim as g matter of state law”
(collecting anthority)), & general ruls of exercising fedeyn)
jurisdiction over state claims resting on faderal mislabel.
Jing and other statutory violations would thus have hev-
alded o potantially enormous shift of braditionally state
cases into federn]l courts, Expressing concern over the
“ingreased volume of federal litigation” and-noting the
imporance of adhering to "legialative intent,” Merrall Don
thought it improbable that the Uongress, baving made no
provislon for a faderal snuse of action, would have meant
to welome any state.law tort cass iraplicating federal law
“solely hecause the violation of the federal gtatute is sald
to {create] a rebuttable presumption [of negligence] ..,
under state law” 478 U. S, at 811-812 (internal quata-
tionn marks omitted), In this situation, no weltoms mat
meant keep out. Merell Dow’s analysis thus fits within
the framework of examining the importance of having a
federal forum for the Issue, and the consistency of such a
farum with Congress's intended division of labor hetween
state and federal courts.

§0rher Jurisdictions trivat 1 violation of ¢ federal stotute us evidence

of negligence or, Iike Ohio itself in Merrell Dow Fharnacenticals fng v.

Thompsan, 418 U, 5. 804 (1986}, ag crenting a rebutiable prequmption
of negligance, Restrament (Thizd) of Torts (proposed finnt dealt §11
Commente Eitherapproach could srill implicate issues of federal law,
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An already indicated, however, a comparable analysis
yields s different juriadictional conclusion in this case
Although Cangress alap indicated ambivalence in this case
by providing no private right of action to Giable, it is the
rare gtate guiet title action that jnvolves contested issues
of fedaral law, see n. 8, supra. Conseguently, jurisdiction
over actions like Grable's would not materially affect, ov
threaten to affect, the normal currents of litigation. Given
the absanee of threatening structural consequences sand
the clear intersst the Goveynnmient, its huyers, and ita
delinquents have in the availability of a federal forum,
there is no good reason to shirk from federal jurisdiction
over the dispositive and contested federal issue at the
heart of the state-law title claim.?

v
The judgment of the Coust of Appeals, uphalding federa)
jurisdiction over Grable's guiet title action, is affirmed.

It is 50 ardersd.

T At ora) srgument Oroble's couagel espouscd the positibn that afiay
Marrelf Daw, fedural.question jurisdichon over atate-law elnima nhernt
o federal nght of netivn, could be recognized only whare a constitutiana
issue waa 4t stake, Thers is, however, no resson in text or otherwise to
deaw such a rough line. As Merrell Dow itsslf suggested, constitutional |
guestions may be the more likely ones to reach the fevel of subatantal-
ity that ean justify ledecal jurisdiction, 478 U, 8, at 814, n. 12, Butn
flat ban on statutery guestions would mechanically exclude significant
quastions of federal law like the one this caze presents.
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Substantial Federal Question Problem

Many years ago, Vernon Minton developed software that made it possible to trade
securities more easily by electronic means. He leased a version of the software to one brokerage
house. He did this more than a year before he filed a patent application to secure a patent for his
invention. Thereafier, the National Association of Securities Dealers and the NASDAQ Stock
Market began using a version of the software he developed. When he finally obtained the patent,

he sued the NASD-and the NASDAQ Stock Market in federal eourt for patent infringement. -His -

lawyer for the patent infringement case was Jerry Gunn. Unfortunately for Minton, however, the
federal district court dismissed his patent infringement claim at summary judgment. The court’s
precise holding was that Minton violated a specific provision of the law, known as the “on sale
bar.” That provision specifies that an inventor is not entitled to a patent if “the invention was ...
on sale in [the United States], more than one year prior to the date of the application.” Since
Minton had leased the software more than one year prior to filing his patent application, the
federal court found that his claim failed as a matter of law.

Minton then turned around and sued his lawyer, Gunn, in Texas state court, alleging that

he committed legal malpractice by failing to raise another argument that could have helped him
avoid dismissal in his federal patent case. Specifically, he argued that Gunn failed to timély raise
a defense known as the experimental use defense. That experimental use defense provides that if
you sell or lease a product for experimental use, then you will not be barred by the on sale bar
rule (and thus could still enforce your patent). Gunn defended on the ground that the software
lease was not, in fact, for an experimental use, and that therefore Minton's patent infringement
claims would have failed even if the experimental-use argument had been timely raised. The
state judge agreed with Gunn that the software lease was not for experimental use and so entered
summary judgment against Minton :

On appeal Minton changed course and argued that the Texas state court lacked subject
matter jurisdiction over the malpractice lawsuit he had filed because his claim arose under 28
U.S.C. § 1338(a). He asked the state appellate court to hold that the state trial court’s judgment
was invalid because it lacked subject matter jurisdiction over the case. Section 1338(a) provides:
“The district courts shall have original jurisdiction of any civil action arising under any Act of
Congress relating to patents, plant variety protection, copyrights and trademarks. No State court
shall have jurisdiction over any claim for relief arising under any Act of Congress relating to
patents, plant variety protection, or copyrights.” In addition, 28 USC § 1295(a) grants exclusive
appellate jurisdiction to the United States Court of Appeals for the Federal Circuit over patent
cases.

How should the state appellate court rule?
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SUPREME COURT OF THE UNITED STATES

Na, 041140
GERALD T. MARTIN, ET UX., PETITIONERS ¢,
FRANKLIN CAPITAL (CORPORATION ET AL,

ON WRIT OF CERTIORAR!I TO THE UNITED STATES COURT OF
APPEALS FOR THETENTH CIRCUIT

{December 7, 2005]

CHIEF JUSTICE ROBERTS delivered the opinian of the
Court.

A civil case commenced in state court may, as a genaral
matter, be removed by the defendant to fedaral district
court, If the ease could have begn hraught there oviginally.
28 U. 8. C. §1441 (2000 ed. and Supp. H). {f it appears
that the federal coust lacks jurisdietion, however, *the case
shall be remanded.” §1447(c). An order remundmg a
removed case to state court “may require payment of just
costs and any actual expenses, including attorney lees,
incurved as & result of the removal” Ihid. Although
§1447(c) expressly permits an awnrd of attorney's fees, it
provides litile guidance on when such fees rre warvanted.
We granted certiorari to determine the proper standard
for awarding atiorney’s fees when remanding n case to
state court.

I
Petitioners Gerald end Juana Maztin filed a class-action
latvauit in New Mexico state court against respondeuts
Franklin Capital Corporation and Century-National In-
surance Company (collectively, Franklin), Franklin ve
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maved the case to Federa) District Court on the basis of
divérsity of citizenship. See §§1832, 1441 (2000 ed, and
Supp. 1), In its removal notice, Franklin acknowledged
that the amount in controversy was not clear from the face
of the complaint—no reason it should be, since the com-
plaint kad been filed in state court—but argued that this
requiremaent for federal diversity jurisdiction was nonethe-

less satisfied. In so arguing, Franklin reliad in part on’

precedent suggesting thad punitive damages and attor
ney's [ees vould be aggregated in & class netion to meet the
amount-in-controversy requirement. Sea App. 85.

Fiftaen months later, the Martins moved to remand to
state court an the ground that their claimsg failed to satisfy
the amountin-tontroversy requivement. The District
Cowt denied the motion and eventually dismissed the
vase with prejudice. On appeal, the Court of Appeals for
. the Tenth Circult agyeed sith the Martins that the suit
fatled ta eatisfy the amount-din-controversy requirement,
The Tenth Circuit rejected Franklin's confention that
- punitive damages and attarney's fees could be aggregited
in calculating the amount in controversy, in part on the
basis of decisiong issued after the Distriet Court's remand
decision. The Court of Appeals reversed and remanded to
the District Court with instructions to remand the case to
state court. 251 F, 8d 1284, 1254 (2001).

Back before the District Cowrt, the Martins moved for
attorney's fees under §1447(¢). 'The Disteiet Court re-
viewed Fronklin's basis for remova) and concluded that,
although the Courst of Appeals had deteymined. that re-
moval was improper, Franklin “had legitimate grounds for
believing this case fell within thie] Court’s jurisdiction”
App. to Pet, for Cert. 20a, Because Franklin "had objec-
tively reagsonable grounds to believe the removal wag
legally proper” the District Court denied the Marting'
request for fees, [bid.

The WMartins appealed again, arguing that §1d47(c)
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requires granting ntforney's fees on vamand as a matter of
coursa. The Tenth Cirenit disapreed, noling that award-
ing fees is left to the "wide discretion” of the district eourt,
subject to review oaly for abuse of discretion. 393 F. 8d
1143, 1146 (2004), VUnder Tenth Cizeuit precedent, the
“key factor’” in decidipg whether to award fees under
§1447(c) is "‘the propriety of defendant’s removal,'” fbid.
(quoting Exeell, Inc. v, Sterling Boiler & Mechanicdd, Ine.,
1060 F.3d 318, 822 (CA1D 199%). In calculating the
amount in gontroversy when it removed the caze, Franklin
had relied on ense law only subseguenily held to be un
sound, and therefore Fraoklin's basis for removal wns
ohjactively reasonable, 393 F, 34, at 1148, Because the
District Court had not abused its diseretion in denying
foes, the Tenth Cireult affirmed, £, at 1151,

We granted cextiovari, 544 U, B, __ (2008), to vesolve a
conflict amang the Circuits concerning when attorney's
fees should be awarded under §1447(). Cowmpare. c.g,
Hornbuelle v. Stale Fearm Linvds, 885 F. 34 538, 541 (CAS
2004) (*Fees should only be awaxded if the vemoving de-
fendant lacked objectively reasonable grounds ta believe
the removal was legally proper” (3nternal quotation marks
omitted)), with Sirolzly v. New York Stoch Exchange, 347
F.3d 985, 887 (CAT 2003) {"[P|rovided removal was im-
proper, the plaintiff is presympiively entitled to an awavd
of fees"), and Hofler v. Actna U. 8, Healtheare of Cal., Inc.,
296 . 34 764, 770 (CAD 2002) {affirming fee award even
when “ths defendant's position may be fairly supportable”
(internal quotation marks omitted)). We hold that, absent
unusual circumstances, abtorney’s fees should not be
awarded when the removing party has an objectively
reasonable basis for removall We therefore nffirm the
judgment of the Tenth Clreult.

it v
The Martins argue that attorney’s fees should be
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awarded automatically on rernand, or that there should at
least be @ strong presumptlon in favor of awarding fees.
Section 1447(c), however, provides that s remand order
“may" require payment of attorney’s fees—naot “shall® or
“should.” As Chief Justice Rehnquis} explained for the
Caurt in Fogerty v. Fantagy, Inc,, 810 U, S, 617, 533
(19&), “[tlhe word 'may’ clearly connates disexetion. The
autametic pwarding of atiorney's fees to the prevailing
party would pretermit the exercise of that discretion.”
Congress used the word “shatl” often enough in §1447(c)~—
as when it specifisd that removed cases apparently autside
federal juriediction "shall bs remanded"—to dissuade us
from the conclusion that it meant "shall” when it nsed
“may" in authorizing an award of fees.

The Marting are on somewhat stronger ground in pross-
ing for 8 preaumption in favor of awarding foes. As they
explain, we interpreted a statute authorizing a discretion-
ary award of fees to prevailing plaintiffs in civil vights
vages to nonetheless give rise to such a presumption.
Newman v. Piggie Park Enterprises, Ine., 380 1. 8. 100,
402 (L968) ¢per curiam). But this casze is not at all like
Piggie Park. In Piggle Park, we concluded that a prevail-
ing plaistiff in a civil rights suit sarves as n “'private
attorney general,’” helping to ensuve compliance with eivil
rights laws and benefiting the public by “vindicating u
policy that Congress considered of the highest priovity.”
Ibid. We also later explained that the Piggie Park stan-
dard was appropriate in that vase hecause the eivil rights
defendant, who is required to pay the altorney's fees, has
violated federal law, See Fligh{ Allendants v, Zipes, 491
U. 8. 754, 762 (1983) ("Our cases have emphasized the
crucial eonnection between liability for violation of federal
law and lability foy atborney's fees under foderal fee-
shifting statutes™),

In this cage, plaintiffs do not serve as private attorneys
general when they secure s remand to state court, nov is jt
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reasonable to view the defendants ag violators of federal
law. To the contrary, the removal statute grants defen-
dants a right to s federal forum. See 28 UL 8. C, §l441
{2000 ed. and Bupp. II}. Aremand is necessary if a delen-
dant improperly asserts thiz right, but incorreetly invok.
ing a federal right is not comparztle to violating subsatan-
tive federal law., The reasons for adopting a strong
presumption in favor of awarding fees that ware present
in Piggie Park ate accordingly nhserit here. In the absence
of such reasons, we are left with no sound basiy for a
similar presumption. Instead, had Congreas intendad to
award fess as & matter of course to a party that suecess
fully obtaing a vemand, we think that “{s]uch # bald depar-
ture from traditional prattice would have surely drawn
more explicit statitory language and legislative com-
menk” Fogerly, supra, ut 534, ,

For its part, Franklin begina by srguing that §1447()
provides little guidance oa when fees should be shifted
hecanse it is not a fee-shifting atabute at all. Accovding to
Fraoklin, the provisien simply grants courts jurisdiction to
award costs and attorney's fess when otherwise war-
ranted, for example when Federal Rule of Civil Procedus
11 supports awarding fees. Although Franklin is corroct
that the predecessor to §51447(c) was enacted, in pat,
beesuse courts would otherwizse lack jurisdiction to award
costs on remand, sae Mansfield, C. & L. M. R. Co. v. Swwen,
111 1. 8. 379, 386-387 {1884), thare iz no veason to azsume
Congress went no further than conferring jurisdiction
when it acted. Congrass conld have determined that the
most efficlent way to cure this jurisdictional defect was to
ereate & gubstantive basis for ordering costs. The text
supports this view. If the statute were strictly jurisdic.
tional, there would be no need to limit swards to "just”
costs; any award authorized by other provisions of law
would presumably be "just.” We therefore give the statute
its natural reading: Section 1447(c) authorizes courts to
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award costs and fees, but anly whan such an award is just.
The question remains how to defins that standard.

The Solicitor General would define the standard nar-
vowly, arguing that fees should be awarded only on a
showing that the unsuccassful party's position waa “frivo
lous, unreasenable, or without foundatioh™the standand
we have adopted for awarding fees against unsuccessful
plaintiffs in eivil vights cases, see Cheigtionsburg Gorment
Co. v, BEOC, 433 UL 5. 418, 421 (1978), and unauccesaful
intervenovs in such cases, see Zipes, supra, at 763, Brief for
United States as Anticus Curjue 1418, But just as there
is ra basisy for supposing Congress meant to tilt the exer
sise of discretion in favor of fee awards under §11470), as
there was in Piggie Pork, 8o too there is no busis heve fur s
strong bias ogoinsl {ee awards, as thers was in Chris
Honsburg Garment and Zipes. The statutory langusnge
and context strike us as more evenly balanced hetween a
pra-award aad anti-award position then was the ease in
either Piggie Park or Chrislionsburg Gormen!l and Zipey,
we see nothing to persuade uws that fees under §1437(0)
should either usually be pranted or usually be denied.

The fact that an award of fees under §1447(0) Is left to
the district court's discretion, with no heavy congressional
thumb on either side of the scales, does not mean that no
legal standard governs that diseretion, We have it on good
authority that “a motion to [a court’s] discretion is & molion,
net to its inclination, but to itz judgment; and its judgment
is ta be guided by sound legal principlas” Uniled States v.
Bury, 26 F. Cas. 30, 35 (Na, 14,8924) (CC Va. 1807) (Mar
shall, C.J). Diseretion is not whim, and limiting diseretion
according to legal standards helps promate the basie prineic
ple of justice that like cases should be decided alike, Yee
Friendly, Indiseretion About Discretion, 31 Emory 1.4,
747, 168 (1983), For these reagons, we haye aften limited
courts’ discretion to sward fess despite the absenve of
espregs legislative vestrictions. That is, of course, whal
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we did in Piggie Park, supra, at 402 (A prevailing plaintiff
“should ordinarily recover an afttorney’s fee unless special
cireurastances would render such an award unjuat”), Chris-
tinnsburg Garment, supra, ab 422 (“[A] plaintiff should not
be mssessed his opponent’s attorney's fees unpless a eowrt
finds that his claim was frivalous, unreasonable, or ground-
lese™), and Zipes, 491 U, 8., at 761 (Attorney's fees should he
awarded against intervenors “only wheye the intervenors
action was frivolous, unreasonable, or without foundation™),
In Zipes, we rveaffirmed the principle on which these
decisions are based: “Although the text of the provision does
not apecify any limits upon the distriet courts’ digeretion tuv -
allow or disallow fees, in a system of laws disevetion is
ravely without limits” 1., at 758, Zipes also explaing how
to discern the limits on a distriet court's discretion. ¥When
applying fee-shifting statutes, “we have found limits in ‘the
large ohjectives’ of the relevant Act, which embrace certain
‘equitable considerations.’® Id., ai 759 (citation omitted).*
By enacting the removal statute, Congress granted 2
right to n federal forum to a limited class of state-court
defendants. IF fee shifting were automatie, defandants
might choose to exercise this right only in cases where the
vight to remove was vbvious. See Christiansburg Gar
ment, supra, at 422 (awarding fees simply bewsuse the
paity did not prevail “enuld discourage all but the most
airtight claims, for seldom ean a [party] be sure of ulii-
mate suceess”). But there is no reason to suppose Cons
gress meant to eonfer a right to vemave, while at the same

*In Fogerty, we did not identdy a standard under which fees should
be awacded, But that decision did not depart from Zipes because we
granted certiorari ta decids only whather the same standard apphad to
prevailing plaintiffs and prevailing defendants. See Fagerty v. Fonlasy,
Ine, BAD 1L 8, BI7, 621 {1984). Hoving decided this question and re-
jected the elaim that fea shifting should be automatie, we remanded to
the Court of Appeals fo cansider the spproprinte test in the first i
stance, Id, at 534-535.
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time discouraging its exarcise in al but obvious vasges.

Congress, however, wauld not have enacted §144%(c) if
its only cohecern were avoiding deterrence of proper re-
movala., Instead, Congress thought fee shifting appropri-
ate in some cages. The process of removing a case to
federal court and then having it remanded back to state
court delays resalution of the cass, imposes additional
" costs on both parties, and wastes judicial resources, As-
sessing costs and fees on remand reduces the altractive.
ness of removal as 8 method for delaying litigation and
impoging costs on the plaintiff. The approprinte test fov
awarding fees under §1447(c) should recognize the desive
to deter removals sought for the purpose of prolonging
litigation and imposing costs on the opposing party, whils
not undermining Congress' basic decision to afford defen-
dants a right to remove ne a general matier, when the
statubory critevia are satisfied, ,

In light of these "'large objectives,’™ Zipes, supra, at 759,
the standard for awarding fees should furn on the reagon-
ableness of the removal. Absent unusual etreumstances,
courts may award attoynsy's feea under §1447{c) only
where the removing party lacked an objectively reaaonshle
basis for seeking removal. Conversely, when an objec
tively yeasenable basis exists, fees should be denied. Ses,
ed., Hornbuckle, 385 F, 3d, at 541; Valdes v. WalMart
Stores, Inc.,, 189 F. 34 280, 293 (CA5 2000}, In applying
this -pule, district courts retain diseretion tp consider
whether unnaual circumstanees warrant » departure from
the rule in a given case. For instance, a plaintiff's delay in
seaking remand or fallure to disclose Tzels necessary to
determineg jurisdiction may affect the decision to awand
attorney's fees, When a courb exercises its discretion in
this manner, however, its reasons for departing from the
general rule should be “faithful to the purposes” of awaed-
ing feea under §1447(e), Fogarty, 510 U, 8., at 534, n. 19;
see also Milwaukes v. Cement Div,, National Gypsum Ca,,
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515 U.S. 189, 196, n. B (1995) (“[Ale is always the case
when an issue is commitied to judicial diseretion, the
judge's decision must be supported by a circumstance that
has relevance to the issue at hand™).

3 * x

The District Court denied the Marting' request for at.
torney's feas becanse Franklin had an objectively reason-
able basis for removing this case to federal caurt, The
Court of Appeals considered it a “close question.” 393
I, 3d, at 1148, but agreed that the grounds for yemoval
were reasonable. Because the Martins do not dispute the
reasonableness of Franklin's removal arguments, we need
not rveview. the lower courts’ decision on this paint. The
judgment of the Court of Appesals is therefore affirmed,

It is so ordered,
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Declded March 28, 1986.
Mr, Justice BRENNAN dellversd the opinlon ofthe Court,

Respondent Paul Gibbs was awarded compensatary and punitive damages In this action
agalnst petittoner Unitad Mina Workers of Amerlea (NMW) for alleged violations of § 303 of the
Labor Management Relations Act, 1847,61 8tat, 158, as amended, ! and of the common law of
Tennessas, The case grew outof the rivalry between the United Mine Workers and the Southern
Labor Unlon ovar representation of warkers in the southern Appalachian coal figlds, Tennesses
Consolidatad Coal Company, not a parly harg, latd off 100 miners of the UMW's Local 5881 when

.t closed one of its mines In southern Tennessee during the spring of 1960, Late that summer,
Grundy Company, a wholly owned subsidlary of Consolidated, hired respondent as mine
superintendent fo attempt to open a new mine on Consolidated's property at nearby Gray's Creek
through use of membars of the Southern Lebor Union. As part of the arrangement, Grundy also

- gave respondent a contract to haul the mine's coal to the nearest raliroad loading peint.

On August 15 and 18, 1960, armed members of Local 5881 forcibly prevented the opening
of tha mine, threatening respondent and beating an organizer fot the rival unlon. 2 The members of
the local believed Consolidated had promised them the jobs at the new mine; they insisted that if
anyons would do the wark, they would. At this time, no representative of the UMW, their
international union, was present. George Gllbert, the UMW's fleld representative for the area
including Local 5881, was away at Middlesboro, Kentucky, attending an Executive Board meeting
when the members of the local discovered Grundy's plan; 2 he did not retum to the area untll late
in the day of August 18, There was uncontradicted testimony that ha first learned of the violence
whils at the mesiing, and returned with explicit Instructions from his International unlon superiors
to establish a limited  picket ling, to prevent any further viclencs, and to see to It that ths strike did
not spread to neighboring mines. There was no further viclence atthe mine site; a picket line was
malntained there for nine months; and no further attempts were made to open the mine during that
period, 4

Respondent lost his job as superintendent, and never entered into performance of his
haulage contract. He testified that he soon began to lose other trucking contracts and mine
leases he held in nearby areas. Claiming these effects o be the result of & concerted union plan
against him, he sought recovery not against Local 5881 or its members, but anly agalnst
petitioner, the international union. The suit was brought in the United States District Court for the
Eastern District of Tennessee, see, and jurisdiction was premised on allegations of secondary
boyeotlts under s 303. The state law claim, for which jurlsdiction was basad upert the doctrine of
pendent jurisdiction, asserted 'an unlawiul consplracy and an unlawiul boyeolt aimed at him and
(Grundy) to maliclously, wantonly and willfully interfere with his contract of employment and with
his contract of haulage.' 8

The trial judge refused to submit o the jury the claims of pressure intended to cause mining
firmis other than Grundy to cease doing business with Gibbs; he found those claims unsupported
by the svidence. The Jury's verdict was that the UMW had violated both § 303 and state law.
Gibhs was awarded $60,000 as damages under the emplayment contract and $14,500 under the
haulage contract; he was also awarded $100,000 punitive damages, On motion, the trial court set
aside the award of damages with respect to the haulage contract on the ground that damage was
unproved, It also hald that unjon pressura on Grundy to discharge respondent as suparvisor
would constitute only a primary dispute with Grundy, as respondent’s employer, and hence was
riot cognizable as a clalm under § 8083, Interference with the employment relationship was
cognizable s a state claim, howsver, and & remitted award was sustalned on the state law clalm,

8 50 F.8upn. 871, The Court of Appeals for the Stxih Clreult atfirmed, 343 F.2d 608 We granted
certiorarl, 382 1.5.809 , B8 .0t 59, 15 LEd.2d 68, We reverse.
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With the adoption of the Federal Rules of Civil Proscedure and the unlfied farm of action,
Fad.Rule Clv.Prac. 2, much of the controversy over 'cause of actlon’ abatad. The phrase
remained as the kaystone of the Murn test, howsver, and, as commentators have noted, 9 has
been the source of conslderahle confusion, Under the Rules, the impulse Is toward entertalning
the brbadest possible scopge of action consistant with falmess to the parties; joinder of claims;

. parties and remedies is strongly encouraged. 19 Yet because the Hurn quastion involves lssues
of Jurisdiction as well as convenienas, thera has baen some tendency to imitits application o
tases In which the stale and federal claims are, ag In Hurn, little more than the equivalent of ‘

differant epithels to characterizs the same group of elrcumstances.’ 289 U.8.. 81246 , 53 S.Ct, at
gog, H

This limlted approach ls unnecessarlly grudglng. Pendent jurlsdiction, In the senge of
judicial power, exists whanaver there Is & claim 'arlsing under (the) Conatitution, the Laws of the
United States, and Treatiss made, or which shall bé made, undar thelr Authority * * %’ U.8.Const.,
Art. U, § 2, and the relationship betwsen that elaim and the stats claim permits the conclusion
that the entire action before the court comprises but one constitutional ‘cass.' 2 he faderal claim .

-musthave:substanae sufficlent to:confer: subjsctmatisrjurisdictionronsthe.couitkeveripg &
Garrldues Go. v. Morin 289 U.S. 103, 53 8.0t 548 , 77.1.Ed.1062:The state dnd federal claims
must derive from a common nucleus of operative fact, But if, tonsidared without regard to their
federal or state charactar, & plaintiff's claims are such that he would ordinarily be'gkpected o try
them all in one judicial proceeding, then, assuming substantiality of the federalissues, therz is
power In federal courts to hear the whola. 13 ‘

i

That power need not he exercised In every casa in which  Js found to exist. lthas
consistently been recognized that pendent jurlsdiclion is & docirine of discretion, not of plaintifts
right. g justification Res In considerations of judiclal economy, convenience and falmess to
litigants; If these are not present a federal court should hesitate fo exercise jurisdiction over state
claims, evan though bound o apply state law to thern, Erie R. Co. v. Tompkins 304 U.8. 64, 58
§.Ct. 817,82 L Ed. 1188, Needless decislons of state law should be avolded both as a matter of
comity and to promote justice between the parties, By procuring for them a surar-footed reading of
applicable law. 18 Certalnly, i the federal clalms are dismissed before trial, even though not
insubstantial in a jurisdictional sense, the state claims should be dismissed as well, 8 Simitarty,
if it appears that tha state issues substantially predeminate, whether In terms of proof, of the
scope of the Issues raised, or of the comprehensivenass of the remady sought, the state claims
may be dismissed without prejudice and left for resolution to state tribunals. There may, on the
other hand, be situations In which the state claim iz so closely tied to questions of federal policy
that the argument for exerclse of pendent jurisdiction Is particularly strong. In the prasent case, for
sxample, the allowable scope of the state claim implicates the fedsral doctrine of pre-emption;
while this Interrelationship daes not create statutory fedsral question jurisdiction, Loulsville &
N.R. Co.v. Mottley,211 U.8.149 29 S.Ct.42 ,53 L.Ed, 126 , Its exlstence is relevant to the
exaralse of discration. Finally, there may be reasons Independent of jurisdictional considerations,
such as the fikelihood of jury confusion in treating divergent legal theories of rellst, that would
justify separating state and fedaral claims for trlal, Fad.Rule Clv.Prac. 42(b). If so, jurisdiction
* should ordinarily be refused.

The question of power will ordinanly be resolved on the pleadings. But the issue whether
pendent jurisdiction has been properly assumed Is one which remains open throughaut the
{itigation. Pretrial procadures or even the irlal itself may reveal a substantial hegemany of state
Jaw claims, or likelinood of jury confusion, which could net have been anticipated at the pleading
stage. Although It will of course be appropriate to take accountin this circumstance of the already
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complatedeourse of the litigation, dismissal of the state claim might aven then be merited. For
example, it may appear that the plaintiff was well aware of the nature of his proafs and the
relative Importance of his clalms; recognition of a federal court's wide Iatitude to decide andillary
*guestions of state law does notImply that it must tolerate a litigant's effort to impose upory it what
is in effect only a state law cage, Once it appears that a state claim constilutes the real body of a
case, to which the fedsral claim s only an appendage, the state claim may fairly be dismlssed.

We ara not prepared to say that in the present case the District Court excesdad its
discration in proceeding to judgment on the state claim. We may assume for purposes of decision
that the District Court was correct In its holding that the clalm of pressurs on Grundy to terminate
the ermployment cantract was outside the purvlew of § 303, Even so, the.§-803 claims based an
secondary pressuras.an Grundy relative to the haulage contract and on'other coal opergtars
gefierally were substantial, Although § 303 limited recovery 1o compensatory damages basad an
secondary pressures, Local 20, Teamsters, Chauffsurs and Helpers Union, v. Morton, supra, and
state law allowed both compeansatary and punitive damages, and allowad such damages as to
both secondary and primary activity, the state and federal clalms arose from the sama nucleus of
operative fact and reflectad alternative remedies. Indeed, the verdict shest sent in to the jury
authorizad only one award of damages, so that recovary could not ba given separately on the
federal and state claims,

ltis true that the § 303 claims ultimately falled and that the only recovery allowed
respondent was on the state claim, We cannot confidently say, howaver, that the Tederal issues
were so remote or played such a minor role at tha trial that in effect the state claim only was tried.
Although the District Court dismissed as unproved the § 303 dalms that petitioner's secondary
agtivities Included atternpts to induce coal nperators other than Grundy to cease dolng business
with respondent, the court submitted the § 303 claims relating to Grundy to the jury. The jury
returned verdicts agalnst petitloner on those § 303 ctalms, and It was only on patitioner's mation .
for & directad verdictand a judgment n.o.v. thatthe verdiels on those claims ware set aside. The
District Judge considered the claim as toihe haulage contract provad as to liability; and held it
failed only for lack of proof of damages. Although there was some risk of confusing the jury in
joining the stete and federal claims—especially since, as will be devaloped, differing standards of
praaf of UMW involvernent applied—the possibility of confusion could be lessened by ermploying
a spadial verdict form, as the District Court did. Moreover, the question whether the pecrmissible
scope of the state claim was limited by the doctrine of pre-smption afforded a special reasan for
the exerclse of pendent jurisdiction; the federal courts are particularly apprapriate bodies for the
application of pra-emption principles, We thus concluda that although It may ba that the District
Court might, in its sound discretion, have dlamissed the state clalm, the circumstances show no
error in rafusing to do so.
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SUPREME COURT OF THE UNITED STATES

LE R a—

Nos, {4~70 and 0479

- e

BEXXKON MOBIL GORPORATION PETITIONER
(=70 I

ALLAPATTAH BERVICES, INC,, ET L.

ON WRIT OF CERTIORARL TO THE UNITED STATES COURT OF
ARPEALS FOR THE ELEVENTH GIRCUIT

MARIA pEL ROSARIO OR’I’E(A ET AL, PETITIONERS
0479

i
%

STAR-KIST FOODS, ING.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE FIRST CIRCUTT

Lhuse 23, 2003)

JUSTICE KENWEDY delivered the opinion of the Court,

These consolidated cases present the guestion whether n
federal court in a diversity action may exercise supple-
mantal jurisdiction over additional plaintiffs whose claims
do not satisfy the minimum amount-in-coniroversy re-
quirement, provided the claims ara part of the same ense
or cantroversy as the claims of plaintiffs who do allege o
sufficient amount in controversy, Ouy decision turns an
the correct interpretation of 28 11. 8. C. §1367. The ques-
tion has divided the Courts of Appeals, and we granted
cextiovari to resolve the conflict, 543 U. S, [__ {200M),

We hold that, where the obher slements of]uuschcﬁon
are present and at least one named plaintiff in the action
satisfies the apountin-cantroveray requivement, §1367
does authorize supplemental jurisdiction over the claima

o,
Y
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of ather plaintiffs in the same Avticle 11 case or contve-
vergy, even if those claimns are for less than the juriadic-
tional amount specified in the statute sefting forth the
vequirsments for diversity juriadiction. We affivm the
jndgment of the Court of Appeals for the Eleventh Circuit
in No. 04-70, and ws raverse the judgment of the Court of
Appeals for the First Cireuitin No. 0479, '

I

In 1891, about 10,000 Exxon dealers filed » class-nction
guit againat the Bxxon Corporation in the United Stotes
District Jourt for the Northern Dlatriact of Flovida. The
dealers alleged an intentional and systematic scheme by
Exxon under which they were avercharged for fuel pur-
chased from Exxon. The plaintiffs invoked the District
Counrt's §1832({a) diversity jurisdiction. After & unanimous
jury verdict in favor of the plaintiffs, the District Court
certified the ease for interloeutory review, asking swhether
it had properly exerdsed §1867 supplamental jurisdiction
over the claims of tlass members who did not meet the
jurisdictional minimum amount in controversy.

The Coutt of Appeals for the Bleventh Circuit upheld
the District Cowt's extension of saupplemental jurisdiction
ta these class members, Allapatich Serviges, Inc, v. Exxon
Corp, 338 F, 84 1248 (2003). “{Wle find,” tha court held,
“that §1867 clesrly and wnambiguowsly provides district
courts with the authority in diversity class actions to
exercise supplemental jurisdiction over the claims of class
members who do net meet the minimnm amount in can-
troversy a8 long as the distriet court has original jurisdic-
tiors over the clalms of at least one of the class representa-
tives” Id., st 1258, This declston accords with the views
of the Courts of Appeals for the Fowrth, Sixth, and Sew
enth Circuits. Ses Rosmer v. Pfizer, Inc., 283 F. 3d 110
(CA4 2001); Olden v. LaFarge Corp., 383 F. 8d 495 (CAG
3004} Stromberg Metal Works, Ine. v. Press Mechanical,
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Fue., 77 F. 3d 928 (CAT 1896); In re Brand Name Preserip.
lion Drugs Anlitrust Litigalion, 123 F. 8d 599 (CA7 1097).
The Courts of Appeals for the Fifth and Ninth Cireuits,
adopting a similar analysis of the statute, have held that
in a diversity class mction the unnamed class members
need not meet the amount-in-controversy veguirement,
provided the named class maembers do. These decisions,
however, ave unclear on whether all the named plaintiffs
must satiafy this regquirement. I re Abbolt Labs., 51 F. 3d
524 (CAS 1983); Gibson v. Cheysler Corp., 261 F. 3 8327
{CAS 2001). :

In the other case now before us the Court of Appeala for
the First Circuit took a different position on the mesning
of §1867(n). 370 F. 3d 124 (2004). In that case, a D-year
old girl sued Star-Kist in a diversity action in the United
States Disteict Gourt for the District of Puerto Rioo, seck:
ing damages for unusually severe injuries she teceived
when ghe aliced her finger on & tuna can. Her Family
joined in the aull, sgeking damages for emotional distress
and certain medical expenses. The District Court granted
summary judgment to Star-Kist, finding that none of the
plaintiffs met the mininium amount-in-contraversy e
guirement, The Court of Appeals for the First Cireuit,
however, ruled that the injured girl, but not her family
members, had made allegations of damages in the rvequi-
site amount,

The Court of Appeals then addressed whether, in Hght
of the fact that one plaintff mel the requirements for
original jurisdiction, supplemental jurisdiction over the
remaining plaintifs’ claims was proper under §1367. The
court held that § 1387 authorizes supplemental jurisdiction
only when the district court has original jurisdiction over
the action, and that in a diversity case original jurisdiction
is lacking if one plaintiff fails to satisfy the amount-in-
controversy requirement, Although the Cowrt of Appeals
claimed to “express no view' on whether the result would
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he the same in a class action, id., at 143, n. 19, its analysis
js inconsistent with that of the Court of Appesls for the
BEleventh Cireuit. The Court of Appeals for the First
Civeuit's view of §136% is, however, shared by the Courts
of Appeal for the Third, Eighth, and Tenth Circuits, and
the latter two Couris of Appeals have expreasly applied
thig rule to class actions. Bee Merilears, Inc. v. St Paul
Mereury Ins. Co., 186 F. 8d 214 (CA3 1899); Trimble v.
Asareg, Ing, 232 F. 8d §46 (CAB 2000); Leanhardt v. West-
ernt Spgar Co., 160 F. 34 631 (CAYD 1998).

i
i'%

The district caurts of the United States, as we have said
many times, are “courts of lmited jurisdiction. They
possess only that power muthorized by Constitution and
statute" RKokkonen v. Guordian Life Ins. Co. of America,
511 U.S. 3715, 877 (1894). 1In order to provide s federal
forum for plaintiffs who seek to vindicate federal rights,
Congress has conferred on the district courts original
jurisdiction i federal-question cases—civil actiony that
arise under the Constitution, laws, or treaties of the
United States. 28 U, S, C. §1331 In order to provide n
neutral forum for what have come to be known as diver-
sity cases, Congreas alap has granted district courts ovgl
nal jurisdiction in civil actions between eitizens of dilfes.
ent States, between U, B, citizens and foreign eltizans, or
by foreign states apninst U. 8, citizens, §1332. To ensure
that diversity jurisdiction dees not flood the federal courts
with minor disputes, §1332¢a) requires that the matter in
controversy in a diversity case exceed a specified amount,
currantly $75,000. §1332(a).

Although the distriet courts may not exercise jurisdic
tion absent m statutory basis, it is well established—in
certain classes of cages—that, once a court has oviginal
jurisdiction aver gome elaims in the action, it may excrcige

374



Cirees; 548 U, 8. (2008) 5

Opiménof the Courl

supplemental jursdiction over additional claimg that ave
part of the same case or conbroversy. The leading modern
cage for this principle is Mine Workers v. Gibhs, 383 U, 8.
715 (1966). In Gibbs, the plaintiff alleged the defandant's
ronduct viclated bath federal and state law. The District
Couxt, Gibbs held, had original jurisdiction over the action
based on the federal claims, Gibbs confirmed that the
District Court had the additional pawer (though not the
obligation) to exervise supplementul juriadiction aver
related state claims that arose from the same Article LT
vase or controversy. Jd., at 725 (“The federal claim must
have substance sufficlent to confer subject matter jurisdie-
tion on the court, ... {Alssuming substantiality of the
federal issues, there is porrer in federal courts to hear the
whale),

As we latey noted, the decision allowing jurisdiction over
pendent state claims in (Fibbs did not mention, let alons
come ta grips with, the taxt df the jurisdictional statutes
and the bedroek principle that federa! courts have no
jurisdiction without statulory authorization. Fialey v.
United States, 490 U. 8. 545, 548 (1989), In Finluy, we
nonetheless reaffirmed and rationalized Gidhs and its
progeny by inferting from it the interpretive principle
that, in casss involving supplemental jurisdiction over
additionalzcldimixbetweenypartied  firopéily*in¥federal
~coutt, the jurisdictional statutes shanld be read broadly,
on the rssumption that in this sontext Congress intendad
to authorize courts to exercize their full Article [17 power
to dispase of an "‘entirs action bafore the court [which]
comprises hut one constitutional “ecase” 480 U. 5, at
549 (quoting (3rbbs, supra, st 125).

We have not, however, applied Gibbs expansive intey-
pretive approach to other nspects of the jurisdivtional

statutes. For instance, we have copsistently interpreted

§1332 as requiring complete diversity; In a case with
multiple plaintiffs and multiple defendants, the presence

375

e

3
9



8 EXXON MOBIL CORP. v, ALLAPATTAH SERVICES. INC,

Cgpinion of the Court

in the ackion of a single plaintiff from the same State nsa
single defendant deprives the district court of originadl
diversity jurisdiction over the entire action. Strawbridee
v. Curtizs, 3 Crangh 267 €1808); Quen. Equipment & Bree.
tion Co., v, Kroger, 437 U, S, 385, 875 (L878). The camplete
diversity requirement ia not mandated by the Constitu-
tion, State Farm Fire & Casually Co, v. Tashire, 386 U, §
523, 530-831 (1967), or by the plain text of §1332(s). The
Court, nonethelsss, has adhered to the complete divorsity
rule in hight of the purpose of the diversity requirement,
which is to provide a federal forum for important disputes
where state courts might favor, or be perceived as favor-
ing, home-state litigants. The presence of parties from the
same Btate on both sides of a case dispels this concer,
eliminating a principal yeason for conferring §1332 juris-
diction over any of the claims in the action. Sea Wisronsin
Dept. of Correciions v. Schacht, 524 U. 8. 881, 389 (1998);
Newman-Green, Ine. v, Alfonizo-Larrain, 450 U. S, §25. 829
{1989), The specific purpose of the complete diversity rule
oxpining both why we have not adopted Gibbs' expansive
interpretive approach to this aspect of the jurisdictional
statute and why Gibbs does not undermine the complete
diversity rule. In)order for a federg} court to invoke supe
plemental Jumadmtmn “GRdsF C‘rbbs. it musts fisthaye.
original Jurisdiction over af 1o ]east one claim in the m&wn _
Incomplete-- -divers 5* deatroys om*gmal‘ﬁﬁ?icnungw s
respect to all dlaims, so thors is nothing to which sufiple-
mental jurlsdiction enn adhers,

ln contrast io the dwersri;y requirement, most of the
other statutory prerequxsites “for fademl ]urlsdtctmn,
including.the. federal-quasmun and amount S8 cqnl:_vmersv
roguirements;.can bes analyze?clmm by nlaxﬁl “ e, it
does not follow by necessity From thid EHat a district coutt
has authority to exercise supplemental jurisdiction over
all claims provided there is priginal jurisdiction over just
one. Before the enactment of §1367, the Court declined in
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contexts other than the pendent-elaim instance to follow
(Fibbs expansive approach to intevpretation of the juris-
dictional statutes, The Court took 8 more restrictive view
of the proper interprefation of these statutes in so-called
pendent-party cases involving supplemental jurisdiction
over claims involving additional parties—plaintiffs or
defendants-—whete the district eourts would lack original
jurisdiction over claims by each of the parties standing
alone.

Thus, with resgpect to plaintiffapecifie jurisdictional
requiraments, the Court held in Clark v. Paul Gray, Ine,
306 U. S, 633 (1939), that every plaintiff must separately
satisfy the amount-in-controversy requirement. Though
Clark was n federal-question vase, at that time federal-
guestion jurisdiction had an amount-in-controversy re-

guirement analogous to the amount-in-controversy o~

quirement for diversity cases. “Proper practics,” Clark
held, “requites that where each of several plaintiffs is
hound to establish the jurisdictional amount with respect
to his own elaim, the suit should be dismissed as to those
wha fail to show that the requlsite amount is involved"
Id.. at 530. The Court reaffirmed this rule, in the context
of & claga action brought invoking §1332(a) diversity juris-
diction, in Zahn v, Inlernational Paper Co., 414 U. 8. 231
(1973). 1t follows “inescapably” from Clark, the Court hold
in Zohn, that “any plaintiff without the jurisdietional
pmount muat be dismissed from the ease, aven though
others allege jurisdictionally sufficiont wlaims 414 U, 8.,
ut 300.

The Court took a similay approach with respect to sup-
plemental jurisdiction over claims against additional
defendants that fall outside the district courty’ original
juvisdiction. In Aldinger v. Howard, 427 U.8. 1 (1576),
the plaintiff brought a 42 U, 8.C, §1983 action against
county officinls in distriet court pursuant to the statutory
" grant of jurisdicion in 28 U.S. 0, §1843(3! {1976 ed.).
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The plaintiff further alleged the court had supplemeantal
jurisdiction over her related state-law claims against the
county, even though ths county was not suahle under
§1983 and sa was not subject to §1343({3)'s original juris-
diction. The Court held that supplemental jurisdiction
could not be exercised becmuse Congress, in enacting
§1343(3), had declined (albeit fmplicitly) to extend fodem]
jurisdistion over any party who could not be sued under
the foderal chvil rights statutes, 427 U, 5., at 18-19.
“Befare it van be concluded that [supplemental] jurisdie.
tion [over additional parties] esists™ Aldinger held, "a
federnl court must satisfy itzelf not only that Artlicle} 11
permits it, but that Congress in the statutes conferving
jurisdiction hag not expressly or by implication nagated its
existence.” Id..af18.

In Finley v, United Slafes, 490 U, 8. 543 (1989). we
confronted a similar issue in a different statutory contest.
The plaintiff in Finley brought a Federal Torr Claims Act
negligence suit against tha Federal Aviation Administra-
tion in Disteict Court, which had original juriadiction
under §1346(k), The plaintiff tried to sdd related claims
against other defendants, invoking the District Court's
supplemental jurisdiction over so-called pendent parties.
We beld that the Distriet Court lacked a sufficlent statu-
tory basis for exercising supplemental jurisdietion over
these claims. Relying primarily on Zehn, Aldinger, and
Kroger, we held in Finfey that “s grant of jurisdiction over
claims invelving paiticular parties does not itself confer
jurisdiction over additional claims by or against different
parties,” 490 U, 8., at 566, While Finley did not *limit or
impaiy™ Gibbs liberal mpproach to interpreting the juris.
dictional statutes in the context of supplemental jurisdie.
tion aver additional clalms involying the same parties, 490
U, 8., at 836, Finley neverthelass declined to extend that
interpretive assumptien to claims invelving additional
parties. Finley held that in the context of parties, in von-
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trast to claime, "we will not assume that tha full conetitu.
tional power has been congreasionally authorized, and will
not regd jurisdictional statutes hroadly.” Id., at 544,

As the jurisdictional statutes existed in 1989, then, here
is how matters stood: Firat, the diversity requirement in
§133%(a) veguired complete divergity; absent complete
diversity, the distriet court lacked original jurisdietion
over all of the claims in the action. Strawbridee, 3
Cronch, at 267-268; Kroger, 437 U. 8, at 373-374. Sec-
ond, if the district court had original jurisdictlon over at
least one claim, the jurisdictional staintes implicitly au-
thorized supplemental jurisdiction over all other claims
between the same parties arising out of the same Article
I case or controversy. Gibbs, 383 U, 8., at 725, Thid,
even when the district court had original jurisdiction over
cne oy more claims between particular partiss, the juris-
dictional statutes did not authovize supplemental jurisdic-
tion over additional claims involving other parties. Clark.
supra, at 590; Zahn, supra, at 300-301; Finley, supra, at
§h6.

B

In Finley we smphasized that “[swlhatever we any re-
garding the scope of jurisdiction conferred by a particular
gtakute can of course be changed by Congress” 490 L. §,,
at 558, Inz1990;Oongreassaccapted-tha-invitationsa=lt
passed the Judiclal Improvements Act, 104 Stat. 5089,
which enacted 813687, the provision which controls thess
guses.

Bection 1367 provides, ia relevant part:

“(a) Bxcept a9 provided in subsections (b) and (¢) or as
expressly provided otherwise by Federal statute, in
any civil action of which the district courts have origi-
nal jurisdiction, the district courts shall have supple-
mental jurisdiction over all other claims that are so
related to claims in the action within such original ju-
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visdiction that they form part of the same case or con-
troversy under Article I of the United States Congti-
tution. Such supplemental jurisdiction shall include
claims that involve the joinder or intervention of addi-
tional parties. ,

“) In any clvil action of which the district courts
have original jurisdiction founded solely on section
1332 of this title, the district courts shall not have
supplemental jurisdiction under subsectivn (a) over
claims by plaintiffs against persons made parties un.
der Rule 14, 19, 20, ov 24 of the Federal Rules of Civil
Procedure, or over claims by persons proposed to he
jolned az plaintiffs under Rule 19 of such rules, or
seeking o intervene as plaintiffs under Ruole 24 of
such rules, when exsreising supplemental jurisdiction
over such claims would be inconsistent with the jurs.
dictional requirements of section 1332

All parties to this litigation nnd all couris to ronsider
the guestion agree that §1387 overturned the result in
Finley., There is np warrant, howevey, for assuming that
§1367 did no more than to overrule Finfey and otherwise
to codify the esisting state of the law of supplemental
jurisdiction. We must not give jurisdictional astututes »
nore expansive intarpretation than their text warrants,
490 U, 8., at 849, 558; hut it is just ns important not to
adopt an avtificial consiruction that is narrower than what
the text pravidez. Nb souad canon of Interpretation re-
quires Congress to speak with extraovdinary charity in
order to modify the rules of federal jurisdictian within
appropriate constitutional bounds., Ordinary principles of
statutory construction apply. In order to determine the
scape of supplemental jurisdiction gutharized by §1367,
then, we must examine the statute's text in light of con-
text, sbructure, and related statutory provisions,

Section 136%(a) Is & broad grant of supplemental juris-
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diction ovey other claims within the same case 6r conto-
versy, s lonyg as the action iz one in which the district
courts would have original jurisdiction. The last santence
of §1367(a) makes it clzar that the grant of supplemental
jurisdiction extends to tlaims invelving joinder o inter
vention of additienal parties. The:single quastion hefore
us, -therefors, is whether a diversity case in which the
claims of some plaintiffs satisfy the amountdn-controversy
requirement, but the claims of others plaintifis do nat,

praaents & “elvil action of which the district courts have.

original jurisdiction.” If the answer is yes, §1367(a) cop-
‘fers supplemental jurisdiction over all ¢laims, includmg

those that -de- not independently satisfy the amountsin:,

spontroversy requirement, - if the claims are part ofsthe
same Article 11T case ov contraversy. If the answer is no,
§1367(a) is inapplicable mnd, in light of nur holdings in
Clark and Zafm,'the district court has ng statutory basls
for exercising supplemental jurisdiction over the addi-
tional claims.

We now conclude the amswer must be yes. -When the,

wen-pl{gaded complaint contains at leagt one claim that

satisfiss the amount-in-contraversy reqm:ement:. and’

there are no other relevant jurisdictional defects thé
district court, beyond all question, has original juriddiction
over that claim: The presence of other claims in the com-
plaint, over which the district court may lack original
jurisdiction, is of no moment, I the court has original
jurisdiction over a single daim in the complaing, it has
original jurisdiction over a “civil action” within the mean-
ing of §1867(z), even if the civil action over which jt has
jurisdiction comprises fewer claims than were included in
the complaink. Onee the court determines it hus original
jurisdiction over the clvil action, it ean turn to the ques-
tion whether it has a constitutional and statutory basis lur

exercising supplemental Junsdictxon over the other claimy
in the action,
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 Saction 136%(8) commences wvith the direction that
§§1867(b) and {c). or other relevant siabutes, may provide
speeific exceptions, but otherwise §1367(a) is a browd
jurisdictional grant, with no distinction drawn hetween
peadent-clabm and pendent-pacty cases. In fack, the last
gentence of §1367(a) makes clear that the provision grants
supplemental jurisdiction over claims involving joinder or
intervention of additional parties. The terms of §1307 do
not acknowledge any distinetion batwean pendant jurisdic.
tion and the doctrine of so-called ancillayy jurisdiction,
Though the doctrifies of pendent and ancillary jurisdiction
developed separately as a historical matter, the Court has
recognized that the doctrines are “iwo species of the same
generic problem,” Kroger, 437 U. 8., at 870, Nothing in
§1867 indicates a congressional intent to recoguize, pre-
serve, or crente some meaningful, substantive distineiion
between the jurisdictional cabegories we have bistovieally
labeled pendent and ancillayy,

IF §1367(a} were the sum total of the relevant statutory
language, our holding would rest on that language alone,
The statute, of course, instructs us toexamine §1367(M) to
determine if any of its exceptions epply, so we proceed to
thak section. While §1367(h) gualifies the broad rule of
§1367(), it does not withdraw supplemental jurisdletion
over the claims of the additional parties at issue here. The
specific eyceptions to §1367(s) countained in §1367(h).
moreover, provide additional support for cur conelusion
that §1367(z) confers supplemental jurisdiction over these
claims. Section 1387(h), which applies only to diversity
cases, withholda supplemental jurisdiction gvar the eluims
of plaintiffs proposed to be joined as indispensable parties
under Federal Rule of Civil Procedure 18, or who seek to
intarvane pursuant to Rule 24. Nothing in the text of
§1367(h), however, withholds supplemental jurisdiction
pver the claims of plaintiffs permissively joined under
Rule 20 (like the additional plaintiffs in No. 04-79) or
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certified ms class-action members pursuant to Rule 23 (iike
the additional plaintifs in No. 04-70). The natural, in-
deed the necessary, inference is that §1387 confers sup-
plementa) jurisdiction vver claims by Rule 20 and Rule 23
plaintiffs. This inference, at least with vespect to Rule 20
plaintiffs, is strengthened by the fact that §1387(b) explic.
itly excludes supplemental jurisdiction over claims against
defendants joined under Rule 20

We cannot accep} the view, urgsd by some of the parties,
cormmentators, and Courts of Appeals, that a district court
lacks original jurisdiction over a civil action unless the
court has original jurisdiction over every claim in the
complaint, As we understand this position, it requires
asswming either that all eliitns in the complaint must
stand or fall as a single, indivisible “civil action” as &

matter of definitional necessity~what we will reler to as.

the "indivisibility theory'“~or elsg that the inclusion of a
¢laim or party falling outside the district court's original
jurisdietion somsehow contaminates every other elaim in
the complaint, depriving the court of original jurisdiction
over any of these claims—what we will refer to as the
“contamination theory”

The indivisibility theory Is easily diamissed, as it s
inconsistent with the whale notion of supplemental juris-
diction. If a district court must have original jurisdiction
over every claim in the complaint in order to have “origi-
nal jurisdiction” over a “civil action,” then in Gibbs there
wae no civil action of which the district gourt could assume
original jurisdiction under §1331, and so no basis for
exerciging supplemental jurisdiction over any of the
tlaims. The indivisibility theary is further belied by our
practice~in both federal-gquestion and diversity cases—aol
allowing federal courts to curs jurisdictional defects by
dismissing the offending parties rather than dismissing
the entire actinn, Clark, for example, makes clear that
claims that are jurisdictionally defective as to amount in
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controversy do not destroy original jurisdiction over other
claims, 308U, 8, at 590 {dismissing partivs who fuiled to
meet the amount-in-controversy requirement but retain-
ing jurisdiction over the remaining party). Ifths presence
of jurisdietionally problematic claims in the complaint
mennt the digtrict court was without original jurisdiction
over the single, indivisible civil action before it, then the
distriet court would have to dismiss the whola action
vather than particular parties.

We also find it unconvineing to say that the definitional
indivisibility theory applies in the context of diversity
vasas but naot in the context of federal-question cases, The
bread and genieral language of the atatute does nab permit
this result. The econtention is premised on the notion that
the phrase “oxiginal jurisdiction of all civil actions" means
different things in §1331 and §1332, It is implausible,
however, ta say that the identical phrase means one thing
{original jurisdiction in all actions where at least ane claim
in the complaint meets the following requirements) in
§1331 and something else (original juriadietion in all
actions where every claim in the complaint mests the
fallowing requirements) in §1332.

The contamination theozry, as wa have noted, can make
some gense In the special context of the complate diversity
requirement because the presence of nondiverse parties on
bath sides of a lawsuit eliminatas the justification for
providing a federal forum. The theory, however, makes
little sense with respect to the amount-in-controversy
requirement, which is meant to enmure that a dispute is
sufficiently important to warrant federal-court aktention,
The presence of & single nondiverse party may eliminate
the fear of bizs with vespect to all elaims, but the presence
of a claim that falls short of the minimum amount in
controversy does nothing to reduce the importance of the
claims that do meet this requirement.

It ia fallacious to suppose, simply from the propositien
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that §1332 imposes both the diversity requirement and the
amount-in-controversy requivement, that the contanuna-
tion theory germane to the former is also relevant to the
latter, There is no inherent logical connection betwesn the
amount-in-controversy requirement and §1332 diversity
jurisdiction, After all, federal-yuestion juriadiction once
had an amount-in-controversy requirement as well If
such a requirement were revivad under §1331, it is clear
beyond peradventure that §13687(a) pravides supplemental
jurisdiction over federal-question cases whare some, but
not all, of the federal-law claims invelve a suffivient
amount in controversy. In other wards, §1387(a) unambi-
gunusly overrules the helding and the result in Clark. If
that is so. however. it would be quite estrnordinary to say
that §1367 did not also overrule Zohn, a case that wus
premised in substantial part on the holding in Clark.

We ulyo reject the argument, similar to the attompted
distinetion of College of Surgeons discussed nbove. thm
while the presence of additional eluims over which the
diztriet cowrt lacks jurisdietion dows not metn the civil
actton is outside the purview of §1367(a). the presence of
additional parties doey. The basis oy this distinetion is
not altogether clear, and it is in considerable tension with
statutory text. Section 1367(a) applies by its terms to any
civil aetion of which the district courts have original jus-
diction. and the last sentence of §1367(a) expressly con-
templates that the vourt may have supplemental jurisdic-
tion over sdditional parties. So it cannot be the case that
the presence of those parties destroys the court’s original
juriadiction, within the meaning of §1367(a). over u civi
action otherwise properly before it. Also. §1367(h) ex-
pressly withholds supplemental judadiction in ditersiy
cases over tlalms by plaintiffs joined as indispensable
parties under Rule 18, If joinder of such parties were
sufficient to deprive the disteict court of original jurisdie-
tion over the civil attion svithin the meaning of §1367(a).
this specific limitation on supplemental jurisdiction in
§1367(b) would be superfluous. The argument that the
presence of additlonal parties removes the civil actwn
from the scope of §1367(a) also would mean that §1367 left
the Finley result undisturbed. Finley, after all, involved a
Federal Towt Claims Act suit againgt a federal defendant
and state-law claims against addivional defendants not
otherwise subject to federal jurisdiction. Yet all convede
thut one purpose of §1367 was to change the resuls
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reached in Finlgy. -

Finally, it is suggested that our interpretution of
§1361(a) creates an anomaly regarding the exceptions
listed in §1367(); It is:not immediately obvious why Con-
grésE would withbold supplemental- le‘lSCth-lOn over
plaintiffs joined as-partiea:"needed for-just: adjudieationt,
under:Rule 19 buk-would. aliqusupplamental Jumsdxction
ovET piamhffs permissively joined ‘tndéy KUl 20 The
omission of Ryle 20 plaintiffs from the list of e*cceptzons in
§1387(b) may have been an “unintentional dralting gap,”
Murilcore, 168 F. 34, ab 221 and n, 8. If that is the case, it
is up to Congress rather than the vourts to fix it. The
omission may seem odd, but 1t {s not absurd, An alterna.
tive explanation for the diffsvent treatment of Rule 19 and
Rule 20 is that Congress was toncerned that extending
supplemental jurisdiction to Rule 19 plaintiffs would allow
circurvention of the complete diversity rule: A nondiverse
plaintiff might be omitted intentionally from the original
action, but joined later under Rule 19 as a neeesaary
party. See Btromberg Metal Works, 77 F. 3d, at 932, The
contamination theory described above, i applicable,
means this ruse would fail, but Congress may have
wanted to make assurance double sure. More ganevally,
Congress may have concluded that federal jurisdietion is
only appropriate if the district court would have original
jurisdiction over the claims of sl those plaintiifs who are
so essentia) to the action that they could be joined under
Rule 18,

Ta the extent that the omission of Bule 20 plaintiffy
Bom the list of §1307(h) exveptions is anomalous, more-
over, it is no more anomalous than the inclusion of Rule 19
plaintiffs in that lst wonld be if the alternative view of
§1367(a) were to prevail. If the distriet court lacks origh-
nal jurisdiction over a civil dxversxty action where any
plaintiffs claims fail to comply with all the requirements
of §1332, there is no need for a special §13687(h) exception
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for Bule 19 plaintiffs who do not meet these vequirements.
Though the omission of Rule 20 plaintiffs from §1367(h
presents something of & puzzle pn our view of the statute,
the inclusion of Rule 19 plaintiffs in this section is at least
as difficult to explain under the slternative view.

And so we circle back to the original question. When the
well-pleaded complaint in district court includes multxpie
Clalms, a1l part of the same case or controversy. and wwme.
buty nat all, of the claims.are within the eourt's original
Jumsdmtmn, does the court have before it “any civil action.
of Which the district courts have nriginal jurisdiction”? It
ddes, Under §1367, the court has ariginal jurisdiction over
the &1l action compriaing the claims for which theve is no
jurisdictional defeet. No other yeading of §1367 is plausi-
ble in light of the test and structure of the jurizdictional
statute. Though the special nuture and purpose of the
diversity requirement mean that a single nondiverse party
gan contaminate every other claim in the lawsmt, the
contamination does not ogcur with respact to jurisdictional
defects that go only to the substantive importance of Indi
vidual ¢laims.

1t follows from this conclusion that the threshold ve-
quirement of §1367(a) is gakisfied in ¢ases, like those now
before us, where some; but not all, of the plaintiffs in a
diversity action allege a suffictent amount i contraversy,
We hold that §1367 by ibs plain text overruled Clark and
Zahn and authorized supplemental jurisdiction over all
claims by diverse parties arising out of the same Axticlke
[T case or controversy, subject only to enumemied excep-
tions not applicable in the cases now before us.

c

The proponents of the alternative view of §1387 insist
that the statute is at least ambiguous and that we should
look to other interpretive tools, including the legislative
history of §1367, which supposedly demonatrate Congress
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did not intend §1367 to overrule Zahn, We can reject this
argument at the wery outset simply because §1367 15 not
ambiguous, For the reasons elaborated above, ipterprct-
ing §1367 to foreclose supplemental jurisdfctxc:n_ aver
plaintiffs in diversity cases swho do not meet the minimum
amount in controversy is inconsistent with Lthe text. rvead
in light of other statutory provisions and our estabhighed
jurisprudence. Even if we were to stipulate, however. that
the reading these propaments urge upon us 15 textually
plausible. the legislative history cited to support it would
ant alter our view as to the best Interpretation of §_x 367

As we have repentedly held, the authoritative statement
is the statutory text. not the legislative history or any
ather extrinsic material. Exteinsiv materials have a rule
in statutory interpretation enly to the estent they shed a
vefiable Hght on the enacting Legislature's understanding
of otherwize ambiguous terms. Not all extrinsic materinls
are reliable snurces of insight into legislative understand-
ings. howevor, and legislative history in partieulur is
vilnerable to two serious eriticiamy,  Fimt, logislativa
histowy is itsell often murky, ambiguous, and contradie
tory. Jdudigial, Investigntion of legislative history has a

o becoine, to b 3 T
iendency.to, bocomie, to bomow Judge Levanial s riliniy

table phrase, an excreise m *ooking pvera-erowdungd
pickidg outyour friendsst See Wald, Some ObETTdTions
on the Use of Legislative History in the 19871 Supremo
Court Term, 88 lowa L. Rev. 183, 211 {1933). Becond,
judicial rehance on legislative materials like commirten
reports, which are not themselves gubject to the require-
ments ol Article I, may give unrepresentative cummittee
members—or, worse yeh. unelected staffers and lobby-
1st3—both the power and the incentive to attempt strare-
git manipulations of legislative history to secure resulty
thoy were unahle to achieve through the statutory test
We need not comment here on whether these problems are
sufticiently prevalent to render legislative history inher-
ently unrveliable in all circumstances, & point on which
Alembers of this Court have disagreed. It is clear, how-
ever, that in this instance both critieisms ave right on the
nmark,
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In sum. even if we belicved resort to legislative histury
were approprinte in these casey~u point we do not ca-
cede—wve would not give significant weight to the House

Report. The distinguished jurists who drafted the Sub-

cammittee Working Paper, along with three of the partici-
pants in the drafting of §1867, agree vhay this provision,
on its fuce, overrules Zohn. ‘This accords with the best
reading of the statute's fext, and nothing in the legislative
history indicates directly and explicitly thal Congress
understood thé phrase “civil action of which the distric
courts have original jurisdietion” to exelude pasey in which
gome but not all of the diversity plaintiffs meet the
amounl in controversy requirement.

H ¥ %*

The judgment of the Court of Appeals for the Bleventh
Cireuit is affivmed. The judgment of the Courl aof Appeuls
for the First Civevit is reversed, and the ense 8 remanded
for progesdings consistent with this opinlon

It is 5o ordereds
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SOME SUPPLEMENTAL JURISDICTION HYPOTHRETICALS
PROFESSOR LONNY HOFFMAN

Question 1

P (Texas) files suit against D (Oklahoma) in the U.S, District Court for the Southern District of
Texas based on a car accident in which P was injured. P secks $100K in damages.

D files a third party complaint under Rule 14 against T (Okl) alleging T is contributorily
negligent and thug is or may be liable to D for any damages that D is found to owe to P.

P then files a claim against T for $50,000 seeking recover for harm caused in the same accident,

Cen all claims be adjudicated in the same federal action?

QOuestion 2
“What if T, instead, is from Texas?

Question 3

Does your answer change if P’s claim against T is for $100,000?

Question 4

P (Texas) files suit against D (Oklahoma) in the U.S. District Court for the Southern District of
Texas based on a federal patent infringement claim. P seeks $50K in damages.

D files a third party complaint under Rule 14 against T' (Okl) alleging T owes contractual
indemnity to D for any damages that D is ultimately found to owe to P.

P then files a claim against T for $50,000 seeking recover from T as a co-conspirator in the
infringement. Assume this claim also arises under federal law.

Can all claims be adjudicated in the same federal action?

Question 5

What if, instead, P’s claim against T arises only under state conspiracy law and does not come
within 13317
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My, Justice BRANDEIS dellvered the ppinien of the Court.

The questlon for decision Is whether the oft-challenged doctrine of Swift v, Tyson shall
now be disapproved,

Tompking, a citizen of Pennsylvania, was injured on & dark night by a passing freight train
of the Erte Bailroad Gormpany while walking alang its right of way at Hughestown in that state.
He claimed that the accldent occurred through negligerice in the operation, or mairtenance, of
the train; that he was rightfully un the premisas as licenses because on a commonly used baaten
footpath which ran for & short distance alongside the tracks; and that he was struck by something
which laoked fike a door projecting from.one of the moving cars. To enforce that claim he brought
an action In the fadaral court for Scuthern New York, which had jurlediction becauss the
company ls a corporation of that stals. It denied llability; and the case was trled by a jury.

The Erle inslsted that its duty to Tompkins was no greater than that owed to a trespasser, It
contended, among other things, that ite duty to Tempking, and hence its flabiiity, should be
deterrnined In accordance with the Pennsylvania law; that undar the law of Pannsylvania, as
declared by its highest court, persons who use pathways along the raflroad right of way—that g,
a longitudinal pathway as distinguished from a crossing—ars to be tdeemed trespassers; and that
the railroad Is natliable for Injuries to undiscovered trespassers resulting from its negligencs,
unless it be wanton or willful. Tompkins denled that any such rule had been establishad by the

decisions of thae Pennsylvania courts; and contended that, since there was no statute of the state

an the subject, the rallroad's duty and habllity is to be determined in federal courts as a matter of
general law. -

The trlal judgs refused to rule that the applicable law precluded recovary, The jury brought
in a verdict of $30,000; and the judgment entered therson was affirmed by the Circuit Court of
Appeals, which held (2 Cir., 80 F.2d 603 , 604), that It was unnecessary ta consider whether the
law of Pennsylvania was as contended, becausa the question was one not of local, but of
general, law, and that 'upaon questions of general law the federal courts are freg, In absence of a
local staluts, to exercise thelr independant judgment as to what the law Is; and tis well seliled
that the question of the responsibllity of a railroad for injuries caused by its servants Is one of
general Jaw.* * * Where the public has made open and notarious use of a raliroad right of way for
& long period of time and without abjsction, the company owes to persans on such permissive
pathway a duty of care in the operation of its trains, ** * Itls Ikewlse generally recognized law
that a jury may find that negligence exists toward a pedestlan using a parmissive path on the
railroad right of way if he Is hit by some object projeating from the side of the frain.'

The Erie had contended that application of the Pennsylvania rule was requirsd, among
mthar thinne by eaptinn 84 nf tha Fadaral dudielarv Act of Saotember 24, 1789, ¢, 20,28 U.S.C. §
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725, 28 U.S,C.A. § 725, which provides: ‘The laws of the saveral Statas, except where the
Constitution, treaties, or statutes of the United States otherwise require or provide, shall be
regarded as rules of declsion in trials at common Jaw, in the courts of the Unitad Statss, in cases
whare they apply.

Becauss of the Importance of the question whether the federal court was free to disregard
the allaged rule of the Pennsylvania common law, we granted certlorarl. 302 U.8. 671, 58 8.Ct.
50, 82 LEd,

Flrst, Swifty. Tyson, 16 Pet. 1, 18, 10 L.Ed. 865 , held that fedaral courts axeraising
Jurlsdiction on the ground of diversity of citizenship need not, In matters of gensral jurisprudence,
apply the unwrittn law of the state as declared by s highest cour}; that they are free to exercise
an Indapendant judgment as to what the comman law of the state ls—or should be; and that, as
there stated by Mr, Justice Story, the true Interpralation of the 34th section limited its application
to stats laws, strictly Jocal, that is fo say, io the positive slatutes of the state, and the construction
thereof adopted by the local tribunals, and to rights and titles to things having a permanent
lncaltty, such as tha rights and tittea to real estate, and other matters Immovable and intra-
territorial in their nature and character. It never has been supposed by us, that the section did
apply, or was designed to apply, to questions of a rnore general nature, not at all dependent upon
loca! statutes or local usages of a fixed and permanent operation, as, for example, to the
construction of ordinary contracts or other written instruments, and espacially to questions of
general commarcial law, where the state tribunals are called upan to perform ths like functions as
oursalves, that s, to ascertaln, upon general reasoning and legal analogies, what is the trug
exposition of the contract or instrurment, or what is ths Just rule furnished by the principles of
commercial law to goverri the cass.

The Courtin applying the rule of saction 84 to equity cases, in Mason v. United States, 260
U.S. 545,559, 43 8.C1. 200 , 204, 67 | .Ed. 396 , s=ld: The statute, howsver, is meraly
daclarative of the rule which would existin the absence of the statuts.' 2 The federal courts
assumed, in the broad field of ‘general law,' the powsr to declare rules of decision which
Congress was confessedly without powsr to enact as statutes, Doubt was repeatedly expressed
as to the correciness of the nonstruction given saction 84,2 and as to the saundnass of the rle

which it introduced. 4 But it was the more racent research of 2 competent scholar, wha examined
the origlnal documert, which established that the construction given to It by the Court was
arroneous; and that the purposs of the section was merely to make carlain that, in all malters
except those In which some federal law is controlling, the federal courts exsrcising jurisdiction in
diversity of cilzenship cases would apply as their rules of decision the faw of the stats, unwritten
as well as written, 3 ‘

Criticism of the doclrine became widespread after the decislon of Black & White Taxicab &
Transfer Co.v. Brown & Yellow Taxicab & Transfer Co., 276 U.8. 518 ,488.0t. 404 , 72 LEd,
681, 57 ALR. 426 , 8 Thers, Brown &Yellow, a Kentucky corparation owned by Kentucklans,
and the Loulsvilla & Nashville Railroad, also & Kentucky corporation, wished that the former
should have the exclusive privilege of soliciting passenger and baggage fransportation at the
Bowling Green, Ky., Rallroad statton; and that the Black & White, & competing Kentucky
corparation, shauld ba praventsd from Interfering with that privilege. Knowing that such a contract
wottld be void under the common law of Kentucky, itwas arranged that the Brown & Yellow
reincorporate under the law of Teninesses, and that the contract with the raflroad should be
executed thers. The sult was then brought by the Tennesses carporation in the federal court for
Western Kentucky to enjoin competition by the Black & White; an injunction issued by the District
Court was sustained by the Court of Appeals; and this Court, citing many decisions in which the
doctrine of Swift & Tyson had been applied, affirmed the decree.

Second. Experience in applying the doctrine of Swift v, Tyson, had revealed its defets,
political and soclal; and the bensfits expected to flow from the rule did not acerue. Persistence of

state courts In thel own opinions or questions of common law prevented uniformilty; 7 and the
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impossibllity of discovering a satistactory lins of demarcation between the provinge of general
law and that of local law developed a new well of uncertaintlas, 8

On the other hand, the imischlevous results of the dostring had beoome apparent, Divarsity
of cltizenship jurlsdiction was conferred in order to prevent apprehenided discrimination in state
courts against those not citizens of the state, Swift v. Tyson Introduced grave diserimination by
rioncitizens agalnst citizens, tmade rights enjoysd under the unwritten 'ganeral law' vary
according to whether enforcament was sought inthe state or In the federal court; and the privilege
of selacting the court In which the right should be determined was confarred upan the noncitizen,
8 Thus, thé doctrine rerdered impossible equal protscticn of the law. In attempting to promote
uniformily of Jaw thraughdutthe United States, the doctine had prevented untformity in the
adminlstration of the law of the state.

The disorimination resulting becams In practice far-reaching. This resulted in part from the
broad province accorded o the so-called 'genersl law' as fo which federal courts exercised an
indepandent judgment. 10 In addition to questlons of purely commercial law, ‘general law' was
held to Include the obligations under cantracts entered into and to be performed within the state,
11 the extentio which a canler oparating within a state may stipulate for exemption from liability
for hig own negligence or that of his employes; ¥ the liahility for tarts commitied within the state
upaon persons resident or property located there, even whera the quastion of liability depanded
upon the scope of & property fight conferred by the stats; 13 and the right to axemplary or punitive
damages. 14 Furthermore, state daalsions construing local deeds, 15 mineral sonveyances, 16
and even devisas of real estate, 17 were disrsgarded, 18

In partthe discrimination resulted from the wide rangs of parsons held entitled to avail -
thernselves of the federal ruls by resort to the diversity of citizenship jurisdiction. Through this
jurisdiction individual citizens willing to remove from their own state and bacome cltizens of
another might avall themselves of the fedsral rule, ¥ And, without even change of residence, a
carporate citizan of the state could avall itself of the federal rule by reincorporating under the laws
of anothet slate, as was done in the Taxicab Case.

The injustice and confuslon incident to the doctrine of Swift v. Tyson have been repeatedly
urged as reasons for abolishing or limiting diverslty of citizenship jurlsdiction. 20 Other legislative
refiaf has been proposed. 2 fonly a question of statutory construction were involved, we should

not be prepared to abandon a doctrine so widely applied throughout nearly a century. 22 But the
unconstitutionality of the course pursued has now been mads clear, and compels us to do so,

Third. Except in matters governed by the Fedsral Constitution or by acts of Congress, the
law to be applied in any case Is the law of the state, And whether the law of the state shall be
declared by its Legislaturs in a statute or by its highest courtin a decision Is not a matter of
faderal concarn, There is no federal ganeral common law. Congress has no power to declare
substantive rules of common law applicable In a state whaether they ba local in thelr naturs or
'general, be they commardlal law or & part of the law of torts, And no clause in the Constitution
purports to corfar such a power upon the federal courts, As stated by Mr. Justice Fleld when
protesting in Baltimore & Ohio R0, Co. v. Baugh 148 U8, 368 , 401, 13 8.Ct. 814,927, 37 L .Ed.
772, againstignaring the Ohlo cornmon law of fellow-servant fiability: | am aware that what haa
hesn termed the general law of the country—which Is often littls less than what the judge
advancing the doctrine thinks at the ime should be the general law on a parioular subject—has
been often advanced In judicial opinions of this caurt to control & conflicting law of a state. | admit
that leamed Judges have fallen Into the habit of repeating this docting as a convenient mods of
brushing aside the law of a slate in conflict with thelr views. And | confess that, moved and
governed by the authority of the great names of those judges, | have, mysalf, in many Instances,
unhesitatingly and confidently, but | think now erroneously, repeated the same doctrine. But,
notwithstanding the great names which may be clied in favor of the doctrine, and notwithstanding
the frequency with which the doctrine has been retterated, there stands, as a perpstual protest
aaalnst its renetition, the constitution of the Unitad States, which recognizes and preserves the
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autonamy and Independence of the states—independeance In their lagislative and independence
in their judiclal departments. Supervision over either the legislative or the judicial action of the
states Is In no case parmissible except as to matters by the constitution specifically autharized or
delagated to the Unitad States, Any Interference with elther, except as thus permittad, is an
invasion of the authorlly of tha state, and, to thatextant, a denial ofits independencs.

The fallacy underlying the rule declarad In Swift v. Tyson Is made clear by Mr. Justice
Holmes, 2 The doctrine rests upon the assumpllon that thers Is 'a transcendental bady of law

outside of‘any parficular State but obligatory within it unless and until changed by statute,' that
federal courts havs the power to usa their judgment as to what the rules of cammon law are; and
that in the federal courts the parties are entlifed to an Indepandent judgment on matters of

general law'"

'But law In the sense in which courts speak of it today does not exist without some definite
authority behind it. The common law so far as it Is enforced In a Stats, whether called common
law or not, is nat the common law generally but fhe law of that State existing by the authority of
that State without regard to what it rnay have been In England or anywheres glse, #* #

The authorlty and only authorily Is the Stale, and if that be so, the voice adopted by the
State as its own (whether it be of its Legislaturs or of its Supreme Court) should utter the last

waord.)

Thus the doctrine of Swift v. Tyson Is, as Mr. Justice Holmes sald, 'an uncenstitutional
assurnption of powers by the Courts of ths United States which no lapse of time or respectable
array of opinion should make us hesitate to correct. In disapproving that doctrine we do not hald
unconstitutional section 34 of the Federal Judiciary Act of 1789 or any other act of Congress. We
merely declars that In applying the doctrine this Court and the lower courts have invaded rights
which in our opinion are reserved by the Canstitution fo the several states,

Fourth. The defendant contended that by the common law of Peninsylvania as declared by
its highest court in Falchstti v, Pennsylvania B, Co.. 307 Pa. 203 , 160 A. 859, the only duty
owed to the plaintiff was o refrain from willful or wanton injury. The plaintiff denled that such is
the Pennsylvaria law. 2% In support of their respective contentions the parties discussed and
cited many decizlons of the Suprerme Court of the state, The Circuit Court of Appeals ruled that
the question of liability is one of general law; and on that ground declined to decide the lssue of
state law. As we hold this was errar, the judgment Is reversed and the case remanded to i for
further proceedings In conformity with our opinion.

Ravearsed.
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HICKMAN

V.
TAYLOR et al.

Argued Nav, 13, 1946,
Decided Jan. 18, 1947,
Mr, Justice MURPHY delivered the opinjon of the Court.

This case presenta an important problem under the Fedsral Rules of Civil Procedure, 28
U.S.C.A. following section 723¢, as to the extentto which a party may inquire into oral and wrilten
statemants of witnesses, or other information, secured by an adverse party's counsel in the
course of preparation for possible Hitigation after a claim has arisen. Examination Into & persan's
filas and records, including those rasulting from the professiona) activities of an attorney, must be
judged with care. It is not without reason that various safeguards have been established to
preclude unwarranted excurslons into the privacy of a man's work. At the same time, public palicy
supports reasonable and necessary inquirlies. Properly to balance these competing interests is a
delicate and difficult task. :

. On February 7, 1943, the tug ). M. Taylor* sank while engaged in helping to tow g car float of
the Baltimora & Ohio Raliroad across the Delaware Rivaer at Philadelphia. The accldent was
apparantly unusuat in nature, the cause of it still being unknown. Five of the nine crew members
ware drowned, Three days later tha lug owners and the underwriters employed a law firm, of which
responden Fortenbaugh Is 8 member, to defend them agalnst potential sults by representatives of
the deceased crew members and o sue the raflroad for damages to the tug, -

A publle hearing was held on March 4, 1943, before the Unitsd States Steamboat
Inspectors, at which the four survivors were examined. This testimony was recorded and mads
avallabls o all interested parlies. Shorily thereafter, Fortenbaugh privately Interviewsd the
sutvivors and took staternants from them with an eye toward tha antlcipated fitigation; the
survivors signed these statements on March 28, Fortenbaugh also interviewed other persons
halisved to have some information relating to the accldent and in some cases he made
mernoranda of what they told him. At the time when Forlenbaugh secured the statements of the
survivors, representatives of two of the deceased crew members had been In communication
with him. Ultimately claims were pressnted by representatives of all five of the deceased; four of
the claims, however, were sattlad without litigation. The fifth dlaimant, petitioner herain, brought

suit in a federal court under the Jones Act on November 26, 1848, naming as defandants the two
tug owners, individually and as partners, and the rallroad.

One year later, petitioner filed 39 interrogatories directad to the tug owners. The 38th
interrogatory read: 'State whether any statements of the members of the crews of the Tugs J. M.
Taylor' and 'Philadelphla’ ar of any other vessel wers taken in connaction with the towing of the
car float and ths sinking of the Tug 'John M. Taylor!,

Attach hersto exact coples of all such statements If in writing, and if oral, set forth In detsll
the exact provisions of any such oral statements or reparts.'

Supplgmantal interragatories asked whethar any oral ar written statements, records, reports
or other memoranda had been made goncsrning any matter relative to the towing operation, the
sinking ofthe tug, the salvaging and repalr of the tug, and the death of the deceased. If the
answar was in the affirmative, the tug owners were then requested to set forth the nature of all
such records, raports, statements or other memoranda.

The tug owners, through Fortenbaugh, answered all of the interrogatories except No. 38
and the supplemental ones just deseribed. While admitting that statements of the survivors had
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been taken, thay declined to summariza or set forth the contents. They did so on the ground that
such requests called 'for privileged matter obtained In praparation for litigation’ and constituted
‘an attempt to obtain Indirectly counsel's privata files.’ It was claimed that answerling thasa
requests 'would involve practically turning aver not only the complete files, but also the telephone
records and, aimast, the thoughts of counsel.

In connection with the hearing on these objections, Fortenbaugh mads a written statement
and gave an Informal oral deposition explaining the clrcumstances under which he had taken the
statements. But he was not exprassly asked In the deposition to praduce the statements. The
District Court for the Eastérn District of Pennsylvanla, sitting en bane, held that the requested
matters were not privileged, 4 F.R.D. 478, The courtthen dscraed that the lug owners and
Fortenbaugh, as counsel and agent for the tug owners forthwith *Answer Plaintiffs 38th
interrogatory and supplermental interrogatories; produce all writtan statements of witnesses
ohtained by Mr. Fortenbaugh, as counssl and agent for Defendants; state In substance any fact
conceming this case which Defendants lsarned through oral statements made by witnesses to
Me. Fortenbaugh whether or notIncluded In his private memoranda and produce Mr.
Fortenbaugh's meémoranda contalning statemeants offact by witnesses or to submi these
memoranda to the Court for determination of those portions which should be revealed to Plaintiff,
Upon their refusal, the court adjudded them in contempt and ordered them imprisoned until they
complied.

The Third Circuit Court of Appeals, also sitting en bang, reversed the judgment of the

. District Court, 153 F.2d 212 . It held that ths information here sought was part of the 'work product

of the lawyer' and hence privileged from discovery under the Federal Rules of Givil Procedure,
‘The importance of the problem, which has engendeted a great divergance of views among

district courts, ? fed us to grant certiorari. 328 1.8, 875 , 86 8.0t 1337

The pre-trial deposition-discovery machanism established by Rules 26 ta 37 is one ofthe
most significant innovations of the Federal Rules of Civil Procedurs, Under the prior federal
practics, the pre-irial funations of notice-giving Issus-formulation and fact-revelation were
performed primarily and Inadequately by the pleadings, 2 Inguiry Tnto the Issues and the facts
before trial was narrowly confined and was oftsn cumbersame in method. 3 The new rules,
however, restrict the pleadings to the task of general notice-giving and invest the deposition-
discovery procass with a vital role in the preparation for irlal, The various instruments of
discovery now serve (1) asa devics, along with the pre-trial hearing under Rule 186, to narrow
and clarify the basic issues betwaen the panies, and (2) as a devica for ascentaining the facts,
or informalion a5 to the existence or whereabouts of facts, relative to those issues. Thus civil
trials in the federal courls hio longer need be cartded on In the dark. The way is now clear,
consistent with recognized privileges, for the parfies lo obtain the fullest possible knowledge of
the Issues and facts before trial,#

Ak

In urging that he has a right to inquire into the materlals secured and preparad by
Fortenbaugh, petitionsr emphasizes that the deposition-discovery portions of the Federal Rules
of Civil Pracedure are designed to enable the parties to discover the true facts and to compel
thelr disclosure wharsver they may be found. itis sald that inquiry may be made under these
rules, epitomized by Rule 26, as to any relevant matier which is not privileged; and since the
discovery pravisions are to be applied as broadly and liberally as possible, the privilege
limitation must he restricted to its narrowest bounds. On the premise that the attornay-client
privilege Is the one Involved in this cass, pefitioner argues that It must be strictly confined to
confidential communications made by a client to his attormsy. And since the materials here in
issue were secured by Fortenbaugh from third parsons rather than from his ellents, the tug

owners, the conclusion is reached that these materials are proper subjects for discovery under
Rule 26.

As additional support for this result, petitioner claims that to prohibit discovery under these
circurnstances would aive a corporate defendant a tremendous advaniaqe in a suit by an
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indlividual plaintiff, Thus in a sult by an injured employee agalnst a railroad or in & sult by an
insured person against an Insurance company the corporate defendant could pull & dark veil o
secrecy over all the patinent facts it can collect after the clalm arisas merely on the assertion that
such facts were gathered by Its large stalf of attorneys and claim agants, Atthe same time, the
individual plaintiff, who oftan has diract knowledge of the matter In issua and has ne counsel until
same time after his claim arlses could be compslled to discloss all the Intimate detalls of his
case. By endowing with immunity from disclosurs all that & lawyer discavers in the-course of his
dutles, It is said, the rights of Individual litigants in such cases ars drained of vitality and the
lawsuit bacomes mora of a baitle of deception than a search for truth.

But framing the problem in tarms of assisting Individual plaintiffs in their sults against
corporate dafendants Is unsatisfactory. Discovery conpededly may work to the disadvantage as
wall as o the advantags of indlvidual plalnilits, Discovery, In other words, is not a ona-way
proposition. ltls avallable in all types of cases at the behest of any party, individual or corparate,
plaintiff or defendant. The problem thus far ranscenda the sltuation confronting this petitionsr.
And we must view that problam in light of the limitless situations where the particular kind of
discovery sought by petitioner might he used.

We agree, of courss, that the deposition-discavery rules are to ba accorded a broad and
liberal treatment. No longer can tha time-honored cry of 'fishing expadition' setve to preclude &

party from inquiring into the facts underlying his opponent's case. 8 Mutual knowledga of all the
relevant facts gathered by both parties Is essential to proper litigation. To that end, either party
may compe! the other to disgorgs whatever facts he has In his possession. The deposition-
discovery procedure simply advances the atage at which the disclosura can be compelled from
the time of trial to the pariod praceding i, thus reducing the pessibility of surprise, But discovery,
like all mattars of procadure, has Ultimate and necessary boundarles. As indicated by Rules
30(b) and {d) and 31{d}, iimitations Inevitably arise when It can be shown that the examination Is
belng conducted in bad aith or in auch a manner as to annoy, embarrass or opprass the person
subject to the Inguiry. And as Rule 26{b) provides, further limitations come into existance when
the inquiry touches upon the irrelevant or encroaches upon the recognized domains of privilege.

We also agres that ihe memoranda, statements and mental impressians In issue In this
case fall oulside the scope of the altarney-cllent privilege and hence are not protected from
discavery on that basls, ltis unnecessary here to delineate the content and scope of that privilege
as recognized in the federal courts. Far presert purposss, it stffices to note that the protective
cloak of this privilega does not extend to Information which an atiorney secures from a witness
while acting for his tllent in anticipation of Iitigation. Nor does this privilege concern the
mernorands, brisfs, communications and other witings prepared by counsal for his own use in
prosecuting his cliant's case; and itis equally unrelated to witings which reflect an altornay's
mental impressions, conclusions, opinions or legal theorigs.

But the impropriety of invoking that privilege does not pravids an answer to the prablam
befare us, Petifioner has made more than an ordinary request for relevant, nan-priviieged facts in
the possession of his advarsaries or thelr counsal. He has sought discovary as of right of oral and
written statements of witnesses whose identity {s well known and whose availabliity to petiioner
appears unimpalred. He has sought production of thess matters after making the most searching
inqulrias of his opponants as to the circumnstances surrounding the fatal aceldent, which inquiries
wara sworn to have been answerad to the best of their information and belief. Interrogatories
were directed toward all the events prior to, during and subsequent to the sinking of the tug. Full
and honsst answers to such broad inqulrles would necessarlly have Included all pertinent
information gleaned by Fortenbaugh through his interviews with the witnasses. Petitioner makes
no suggestion, and we canriot assums, that the lug owners or Fortenbaugh were incompleta or
dishonest in the framing of thelr answers. In addition, petitioner was freato examine the public
testirmony of the witnesses taken before the United States Steamboat Inspectors. We are thus
dealing with an attempt to secure the production of written statements and mental impresslons
contalned in the files and the mind of the attornay Fortenbaugh without any showing of necessity
or any Indication or clalm that denlal of such production would unduly prejudice the preparation
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of petitioner's case or cause him any hardship or injustice. For aught that appears, the essence
of what petitioner aeeks elther has been revealad to him already through the interrogataries or is
readily avallabls to him diract from the witnessas for the asking,

The Distrlat Court, after hearing objections to pstitioner's request, commanded Fortenbaugh
to produce all writlen statements of witnesses and to state in substance any facts learned through
oral statements of witnesses to him. Fortenbaugh was to submit any memoranda he had mads of
the oral statements so that the court might determine what portions should be revealed to
petitioner. Al of this was ordered without any showlng by petitloner, or any requirement thathe
make a pfoper showing, of the necassity for the praduction of any of this material or any
demonstration that denial of production would cause hardship or Injustice, The court simply
ardered production an the theory that the facts sought were material and were not privileged as
constituting attorney-client communications.

In our oginion, neither Rule 26 nor any oth r rule dealing with discovery contemplates
praduetion under such cireurnstancas, That is not because the subject matter Is privileged or
irrelevant, as those concepls are used in these rules. ¥ Here Is simply an attempt, without
purported necessity or justification, to secure written staternants, private memoranda and
personal recollections prepared or formed by an adverse party's counsel In the course of his
lagal duties. As such, 1t falls outslde the arena of distovery and contravenes the public policy
underlying the orderly prosecution and defense of Iegal elaims, Not even the most liberal of

discovery theories can justify unwarranted inquires Into the files and the mental impressions of
an attomey. '

Historically, & lawyer Is an officer of the court and Is bound to work for the advancement of
justice while faithfully protecting the rightful interests of his clients. in perforring his varlous
duties, however, it is essential that a lawyer work with & cerlain degree of privacy, free from
unnecessary intruston bry opposing pariies and their counsel. Proper preparation of a clignt’s
case demands that he assemble Information, sift what he considers fo be the relevant from the
irrelevant facts, prepare his legal theoriss and plan his strategy without undus and neediess
interferance. Thatis the historical and the necessary way in which Jawyers act within the
framework of our systern of jurispruderice to promots justics and to protect their clients' interests.
This work Is reflacted, of caurse, in interviews, statements, memaranda, correspandence, brlefs,
mantal impressions, personal belisfs, and countless sther tangible and intangible ways—aptly
though roughly termed by the Gircult Court of Appeals In this

case (153 F.2d 212, 223) as the ‘Work product of the lawyer.! Were such materials open to
opposing counsel on mere demand, much of what is now put down in writing would remain
unwritten. An attorney's thoughts, heretofore inviolate, would not be his own, Inefficiency,

- unfairness and sharp practices would inevitably develop in the glving of legal advica and inthe
preparation of cases for trial, The sffect on the legal profession would be demoralizing. And the
inferests of the clients and the cause of juslice would be poorly served.

We do not mean to say that all written materlals obtained or prepared by an adversary's
counssl with an aye toward litigation are necessarily free from discovery in all cases. Where
relevant and non-privileged facts remain hidden in an attorney's file and where production of
thoge facts is essentla to the preparation of one's ease, discovary may properly be had. Such
writlen siatements and doouments might, under ceriain cirourmnstarces, be admissible in evidence
or give clues as 1o the existence or location of relevant facts. Or they might be useful for purposes
of Impeachment or corroboration. And production might be justified where the witnssses are no
fonger avallable or can be reached only with difficulty, Wers production of written statements and
documents to be precluded undar such circumstancss, the liberal ideals of the deposition-
discovery portions of the Federal Rules  of Civil Procedure would be stripped of much of their
meaning. But the general poliey agalnst Invading the privacy of an altorney's coursa of
preparation is so well recognized and so essential to an orderly working of our systern of legal
pracedurs that a burden rests on the one who would invade that privacy to establish adequate
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reasona o justify production through a subpoena or court order, That burden, we believe, is
necessarlly Implicit in the rules as riow constituted, 10

Hule 30({b), as presently written, gives the trial judge tha requisite discretion to make a
judgment as to whether discovary should be allowed as to written statements secured from
witnesses. But In the Instant case there was no room for that discrelion to operale In favor of the
petitioner. No attempt was made 1o establish any reason why Fartenbaugh should be forced to
produce the written statements. Thers was only a naked, general demand for these materials as
of right and a finding by the District Court that no recognizable privilegs was involved, That was
insufficlent to justify discovery under these clrcumstances and the court should have sustained
the refusal of the tug owners and Fortenbaugh to produce.

But as to oral slatements made by witnesses to Fortenbaugh, whether presently in the form
of his mental impressions or mamoranda, we do not belisve that any showing of necessity can be
mads under the circumnstances of this case so as to justify production. Under ordinary conditions,
forcing an attorney to repeat or writa out all that witnesses have told him and to deliver the
accaunt fo his adversary gives rise to grave dangers of inacetirasy and untrustworthiness, No
legitimale purpose s served by such praduction. The practice forces the altorney to testify as 1o
what he remembers or what he saw fit to write down regarding witnesses' remarks, Such
testimony could not qualify as evidence; and to use it for impeachmant or carroborative purposes
would make the attorney much less an officer of the court and much more an ordinary withess.
The standards of the profession would thergby suffer,

Denlal of production of this nature doas not mean that any material, non-privileged facts
tan be hidden from the pstitioner in this case. He need not be onduly hindered in the preparation
of his case, in the discovery of facts orin his anticipation of his opponents' position, Searching
interrogatories directed to Fortenbaugh and the lug owners, production of witten documents and
statements upon a proper showing and direct Interviews with the witnesses themselves all gserve
1o reveal the facts in Fortenbaugh's possession to the fullest possible extent consistent with
public policy. Petitioner's counse! frankly admits that he wanis the oral statements only 1o help

prepare himself to examine witnessas and to make sure that he has overlooked nothing. Thatis
insufficient under the drcumstances to permit him an exteption 1o the policy underlying the
privacy of Fartenbaugh's professional activities, If there should be a rare situatlon justifylng
production of these matters, petitioner's case is not of that type.

Wae fully appreciate the w de-spread controversy among the members of the legal
profession over the problem raised by this case. 1 itls a problem that rests on what has been
one of the most hazy frontiers of the discovery process, But untll some rule or statute definitely
prascribes olherwise, we are not justified in permitting discovery In a situation of this nature as a
mattsr of ungualified right. When Rule 26 and the other discovary rules were adoptad, this Courd
and the members of the bar in general cerlainly did not belleve or contemplate that all the files
and mental processes of lawyers were thergby opened tothe free serutiny of their adversaries.
And we refuse to interpret the rules at this time so as o reach sa harsh and unwarranted a
result.

Wae therefare affirm the judgment of the Circuit Court of Appeals.
Affirmed.
Mr. Justice JACKSON, concurring.

- The narrow question In this case concerns only one of thirty-nine interrogatories which
defandants and thelr counsel refused to answer, As there was persistence In refusal after the
court orderad them to answer it, counsel and clients ware committed to jail by the district caurt
untit they should purge themselves of contempt.
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The interrogatory asked whether staternents were taken from the crews of the tugs involved
in the accldent, or of any other vessel, and demanded 'Altach hareto exact copies of all such
statements f in writing, and if oral, setforth in detail the exact provisions of any such oral
statements or reparts.' The question is simply whether such a demnand {s authorized by the rules
relating o varlous aspects of 'discovery'.

The primary effect of the practice advocated here would be on the legal profession itself.
But It too often Is overlooked that the lawyer and the law office are indlspensable parts of our
administration of justica. Law-abiding psople can go nowhere else to [earn the ever changing and
consatantly multiplylng rules by which they must behave and to obtain redress for thair wrongs. The
welfare and tone of the legal profession is thersfore of prime consequence to saciefy, which would

feel the consequénces of such a practice as petitioner urges saécondarily hut certalnly.

‘Discovery' is one of the working tools of the legal profession. It traces back to the equity bill
of discovery in English Chancery practice and seems to have had a forarunner in Continental
practics. Ses Ragland, Discovery Before Trial (1932) 13-16, Since 1848 whan the draftsmen of
New York's Code of Procedurs recognized the Impartance of a better system of discovery, the
impetus to extend and expand discovery, as well as the opposition to It, has come from within the
Bar itself. It happens in this case that itis the plaintiff's atiorney who demands such
unpracadented {atitude of discovery and, strangsly enough, amlcus brlefs in his support have
heen filed by savera} labor unions representing plaintiffs as a class. Itis the history of the
movement for broader discovery, howsver, thatin actual experjencs the chief opposition to its
extension has come from lawyers who specialize In representing plaintifis because defendants
hava made liberal use of it to foros plaintiffs to discloga their cases in advancs. See Report of the
Commission on the Administration of Justice in New York State (1934) 330, 331; Ragland,

Discovery Before Trial {1832) 35, 36. Discovery Is a twa-edged sword and we cannot declde this
problem on any doclring of extending help ta one class of itigants.

It seems clear and long has been recognized that discovery should provide a party access
to anything that Is evidence in his case. Cf. Report of Commission ori the Administration of
Justice in New York State (1834) 41, 42. it seems equally clear that discovery should nat nullify
the privilegs of confidential communication betwaen attorney and client. But those principles give
s no real assistance here because what is being sought is nelther evidence nor is ita
privileged communication betwsen altorney and client,

To consider first the most exireme aspect of the requirement in litigation here, we find it
calls upon counsel, if he has had any conversations with any of the crews of the vessels in
quastion or of any other, to 'set forth in detail the exact provision of eny such oral statemenis or .
reports.’ Thus the demand Is not for the production of a transerlpt in existence but calls for the
croation of a written statementnotin belng. But the statemant by counsel of what a withess tald
him is not evidence when written plaintiff could not introduce it to prove his case. What, then, Is
the purpose sought to be served by demanding thls of adverss counssl?

Caunsel for the pstitioner candidly said on argument that be wanted this information to help
prapare himself to examnine witnesses, to make sure he overlooked nothing. He bases his claim
to It in his brief on the viaw that the Rules were to do away with the old situation whers a law suit
develaped into 'a battle of wits between counsel.’ But a common law trial is and always should
be an adversary proceeding. Discovery was hardly intended to enable a learned profession to
perform it functions sithier without wits or on wits borrowed from the adversary,

The real purpose and the probable effect of the practice ordered by the district court would
be to puttrials on a leve! even lower than a 'batile of wits.' | can concelve of ne practice mars
damaralizing to the Bar than to require a lawyer to write out and deliver to hls adversary an
account of what witnasses have fold him. Even if his recollection werg perfedt, the staterment
‘would be his language permeated with his inferences. Evary one who has tried it knows that it is
almost impossible so fally to record the expressions and emphasis of a witness that when he
testifies In the environrment of the court and under the influence of the leading question there will
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not be departures in some respects, Whenaver the testimony of the witness would differ from the
'axact staterment the lawyer bad delivered, the lawyer's statement would be whipped out to
impeach the witnass. Counsel producing his adversary's 'Inexact' statement could lose nothing
by saying, 'Here is a contradictlon, gentlemen of the jury. | do not know whether it ls my adversary
ot his witness who Is not telling the truth, but one Is nat.! Of course, If this practice wera adopted,
that scene would be repeated over and over agaln, The lawyer wha dellvers such statements
often wauld find himself branded a decelver afrald to take the stand to support his own version of
the witness's conversation with him, or else he will have to go on the stand to defend his own
credibility—perhaps agalnst that of his chisf witness, or possibly evan his client.

Every lawyer dislikes to take tha witness stand and will do so only for grave reasons. This
is partly because it Is not his role; ha Is almost invariably a poor witness, But he steps out of
professional character to do It He regrets it; the profession discourages it. But the practice
advocated here ig one which would force him to be a wiiness, not as to what he has seen or done
but as to other witnessas' storles, and not because he wants to do so butin self-defensa.

And what is the lawyer to do who has Interviswad one whom he believas to be a biasad,

Iying or hoslile witness to get his unfavorable statements and know what to'mest? He must
record and deliver such statamenis even though he wauld nat vouch for tha credibility of the
witnass by calling him. Perhaps the'other side would not want to call him elther, but the attorney
is open to the charge of suppressi g evidence at iha trial if he falls to call such & hostile witnass
evan though he never ragarded him as reliable or truthiul. '

Having been supplied the names of the witnesses, petitioner's lawyer gives no reason why
he cannot interview them himself. an employee-witness refuses to tell his story, he, too, may be
examined under the Rules, He may be compelled on discovary as fully as an the trlal to discloss
his version of the facts. But that Is his own disclosure—it can be used to Impeach him fhe
contradicts It and such a depaesition Is nat useful to promots an unseernly disagresmant between
the witness and the counsel in the casa, -

Itis true that the literal language of the Rules would admit of an interpretation that would
sustaln the district court's order, So the literal language of the Act of Congress which makes ‘Any
writing or record ** # made as a memorandum or record of any * ** ocourrence, orevent, 28
U.8.C.A. § 695, admissible as evidencs, woilld have allowed the rallroad company to put its
engineer's accident statements in evidence, Cf. Palmer v. Haffran 318 U.8. 108, 111, 63 8.Ct,
477, 479,87 L.Ed, 645, 144 AL.B. 718 . But ali such procedural measures have a background
of customn and practica which was assumed by those wha wrote and shauld be by those who
apply them. We reviewed the background of the Act and the consequences on the trial of
nagligence cases of allowing rallroads and others to put In thelr staternents and thus to shield the
craw from cross-examination. We said, *Such a major change which opens wide the daor to
avaldance of cross-examination should not be left to Implication.' 318 U.S. atpage 114, 63 S.C1,
at pane 481 . We polnted outthat thers, as hare, the 'sevaral hundred years of history behind the
Aot *** Indicate the nature ofthe reforms which it was designed to effact’ 318 1.8, atpage 115,
63 5.Ct. at page 481 . We refused o apply it beyaond that point. We should follow the same
course of reasoning here, Certalnly nothing in the tradition or practice of discovery up to the time
of thesa Rules would hava suggested that they would authorize such a practice as here
proposed.

The question remains as to signed statemants or those writtan by witnesses. Such
statements are not evidence for the defendant. Palmer v. Hoffman 318 U.S, 108,63 S.CL 477.
Nor should think they ordinarily eotld be evidence for the plainiiff, But such a statement might
be ussful for impeachment of the witness who signed i, if he Is called and If he departs rom the
statemert. There might be clroumstances, too, where impossibility or difficulty of acoess ta the
witness or his refusal to respond to requests for information or other facts would show that the
interests of justice require that such statements be made available, Production of such
statements are govemned by Rule 34 and on 'Showing good cause therefor' the court may order
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thelr inspection, copying or photagraphing. No such application has hers been mada; the
demand s mads on the basls af right, not on showing of cause.

| agree to the affirmance of the judgment of the Gircuit Caurt of Appeals which reversed the
district court. : .
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URPJOHN COMPANY et al., Petltloners,
V.

UNITED STATES et al.
Argued Nov. 5, 1880. Declded Jan. 13, 1981, -
Justice REHNQUIST delivered the opinion of the Court.

We granted certlorari in this cass to address important questions conearning the scope of
the attorney-client privilege in the corporate contsxt and the applxcahmty of the work-product
doctrine in proceedings to enforce tax sumimanses. 445 U.8. 825, 100 8.Ct. 1310, 63 L.Ed.2d
758 . With respact to the privilege quastion the parties and various arnict have descnhed our task
as one of choosing between two “tests" which have gained adherents in the courts of appeals.
We are acutely aware, however, that we sit to decide concrete cases and not abstract
propositions of law, We dacling to lay. down & broad rule or serjes of rules to govern all
conceivable future questions inthis area, even were we able to do sa. We can and do, however,
conclude that the attorney-client privilege protects the communications invalved in this cass from
compelled disclosure and that the work-product doctrine does apply in tax summons
enfarcement proceedings.

Petitioner Ugjohn Co. manufactures and sells pharmaceuticals here and abroad. In
January 1876 independent accountants condueting an audit of one of Upjohn's forelgn
subsidiaries discovered that the subsidiary made payments to or forthe benefit of foreign
government officlals in order 1o secure government business. The accountants, so informed
petitionar, Mr. Gerard Thomas, Upjohn's Vice President, Secretary, and Ganeral Gounsel.
Thomas Is a member of the Michigan and New York Bars, and has been Upjohn's General
Counsel for 20 years. He consulted with outside eounsel and R. T. Parfet, Jr, Upjohn's
Chairman of the Board. It was decided that the company would conduct an internal Investigation
of what ware termed "questionable payments.” As part of this Invesligation the atiorneys
prepared a letter containing a questionnaire which was sent to "All Foreign General and Atea
Managers” over the Chalrman's signature, The lstter began by nating recent disclosurss that
several American companles mads “possibly Hlegal” payments to foreign government offidiala
and emphasized that the management neaded full Information concerning any such paymerts
made by Upjohn. The letter Indicated that the Chairman had asked Thomas, identified as “the
company's Genaral Counsel,” "o conduct an investigation for the purpose of determining the
nature and magnitude of any paymeants mads by the Upjohn Company or any of its subsidiarias
to any employee or official ofa forelgn government.” The questiannaire sought detziled
information concerning such payments Managers were Instructed to treat the investigation as
"highly conﬂdenﬂa!“ and not to discuss it with anyone other than Upjohn employees who might
be helpful in providing the requested information, Responses wara to be sent directly to
Thomas. Thornas and outside counss| also interviewed the reciplents of the questionnaire and
same 33 othar Upjohn officers or employees as part of the investigation.

On March 28, 1978, the cormpany voluntarly submitted a preliminary report o the Securitiss
and Exchange Commission on Form 8-K disclasing certaln questionable payments. ? A copy of
the report was simultansously submitied fo tha Intemal Revenue Sarvics, which immediately
began an investigation to determine the 1ax consequences of the payments. Speclal agents
conducting the investigation were glven lists by Upjohn of all thoss interviewed and all who had
responded to the questionnalre, On November 23, 1876, the Service Issued a summons
pursuant to 26 U.8.C, § 7602 demanding productmn of:

‘All files relative ta the Investigation conducted under the supervision of Gerard
Thomas to Identify payments to employees of foralgn gavernments and any political contributions
made by the Upjohn Company or any of its affiliates since January 1, 1971 and to detarmina
whether any funds of the Upjohn Company had been Improperty accounted for onthe corporate
books durlng the sarne period.
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. "The recards should Include but not be limited to wiitten questionnaires sent to
managers of tha Upjechn Company's forsign afiillates, and memorandums or notes ofthe
interviews conducted in the United States and abroad with officars and employees of the Upjahn
Company and Its subsidiaries.” App. 17a-18a.

The company daclined to produce the documents specifisd in the second paragraph on the
grounds that they were protected from disclosure by the aftorney-client privilege and constituted
the work product of attorneys preparsd In anticipation of litigation. On August 31, 1877, the
United States filed a pstitlon sesking enforcement of the summana under 26 1.5,C, §§ 7402(b)
and 7804(a) in the Unitad States District Court for the Western District of Michigan. That court
adoptedthe recommendation of a Magistrate who soncluded that the summons should be
anforoed. Petitioners appealed to the Court of Appaals for the Sixth Circuit which rejscted the
Magistrate's finding of & walver of the attorney-client privilege, 800 E.2d 1223, 1227, n. 12, but
agreed that the privilege did not apply "[fjo the extent that the communications were made by
officers and agents not responsible for direating Upjohn's actions In responsa to legal advics . | .
for the simple reason that the communications were not the 'elient's." " Id. , at 1225. The court
reasoned that aceepting petitioners' claim for a roader application of the privilege would
encourage upper-echelon management to ignore unpleasant facts and creals too broad & “zone
of silencea." Noting that Upjohn's counssal had interviewed officlals such as the Chalrman and |
Prasident, the Court of Appeals remanded to the District Court so that a determination of who
was within s *control group” could be made. Ina concluding footnote the court stated thatthe
wark- product doctrine *Is not applicable to administrative summonsas issued under 26 U.8.C. §
78027 [d ,at 1228, n. 13,

t

Faderal Rule of Evidence 501 pravides thal “the privilege of a witness. . . shall be
governed by the princlples of the common law as thay may be Interpreted by the cours of the
United States it light of reason and experlenca.” Tha attorney-client privilege Is the oldest of the
priviteges for confidantial communications known to the common law. 8 J. Wigmare, Evidencs §
2290 (McNaughton rav. 1861). lis purpose is to encourage full and frank communication between
attarneys and thelr cllents and thereby promote broader public interests in the obsarvance of law
and adminiatration of justice. The privilegs recognizes that sound legal advice or advocacy
serves public ends and that such advice or advocacy depends upon the lawyer's being fully
informed by the client. As we stated last Term In Trammel v, United States , 445 U.S. 40 , 81, 100
8.0t. 906, 913, 63 L.Ed.2d 186 (1980) : "The lawyer-client privilege rasts on the need for the
advacate and counselor to know all that relates to the dient's reasons for seeking representation
if the professlonal mission is to be carried out” And in Fisher v, Unlted States 425 U.S. 381 ,
403, 06 8.Ct. 1569 1577, 48 L.Ed.2d 39 (1976) , we recognized the purposa of the privilege to be
"o enaourage clients to maka full disclosure to thelr sttorneys." This rationals for the privilege
has long been recognized by the Court, see Hunt v. Blackburn , 128 U.S. 484,470, 9 5.C1. 125,
127, 32 LEd. 488 (1888) (privilege "is founded upon the necessity, in the interest and
administration of justice, of the aid of persons having knowledge of the law and skilled in its
practice, which asslstance can only be safely and readily availed of when free from the
consequences or the apprehension of disclosure®). Admittedly complications in the application of
the privilege arlse when the client is a corparation, which In theory is an ariificial creature of the

law, and notan individual; butthis Court has assurmed that the privilegs applies whan the client
is & corporation. United States v. Louisville & Nashville A. Co. , 236 1).8. 318,338, 35 5.CL 363,
369, 58 LEd. 528 (1915) , and the Government does not contest the general proposition.

The Gourt of Appeals, howeaver, considered the application of the privilege in the carporate
context to present a "different problem,” since the client was an Inanimate entity and "only the
senior management, gulding and integrating the saveral operations, . .. can be salid to possess
an identity analogous to the corporation as a whole.* 500 F.2d at 1226 . The first case fo
arficulate the so-called "control group test” adopted by the count below, Philadefphia v.
Wastinahouse Eleclrie Corp. ., 210 F.Supp. 483 , 485 (ED Pa)), petition for mandamus and
prohibltion deniad sub nom. General Electric Co. v. Kirkpatrick , 312 F.2d 742 (CA3 1962), cert.
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denied, 372 U,S, 843, 83 5.Ct. 937 , 9 1. Ed.2d 569 (1983} , reflected a similar conceptual
approach; '

) "Keaping in mind that tha question Is, Is It the corporation which is sesking the
lawyer's advice when the asserted privileged communication is made?, the most satisfactory
solution, | think, ia that if the employee making the communication, of whatever rank he may be,
15 In & posltion to contral or Bven to take a substantlal part In a dacision about any action which
the gorporation may take upan the advice of the aftomay, . . . then, In effect, ha s {or parsonifies)
the corporation when he makes his disclosure fo the lawyer and the privilege would apply.”
{Ernphasis supplied.)

Such a view, we think, overlooks the fact that the privilege exists to protect not only the
giving of professional advice to those who van act on It but also the giving of information to the
lawyer to enable him to give sound and infarmed advice. Sea Trammel , supra , &t 81, 100 5.0t
at 818 ; Fisher , supra , 8t 403, 86 §.Ct., at 1577, The first step In the resolution of any legal
prablem is ascertaining the factual background and sifting through the facts with an eye to the
legally relevant. Ses ABA Code of Professional Respanasibility, Ethical Consideration 4-1:

“A lawyer should be fully informed of all the facts of the matter he is handling in arder for his
client to obtaln the full advantage of our legal systam, It is for the lawyer In the exgrciss of his
independant professional judgment to separate the relavant and impartant from the irrelevant and
unimportant, The ohssrvance of the ethical obligation of & lawyer to hold inviolate the
confidences and secrets of his cliant not only fadliitates the full development of facts essential to
proper reprasentation of the client but also sncourages laymen to seek early legal assistance.”

See also Hickman v. Taylor 329 1.8, 495 511, 67 8.0 385 393-3094, 91 LEd. 451
(1847} . ' :

In the case of the individual client the provider of Informatian and the person who acts on
the lawyer's acdvice are one and the same. In the corporate cortext, however, it will frequenily be
employess beyond the control group as defined by tha court below-"afficers and agents. ..
responsible for directing [the company's] actians in responss to legal advige"-wha will possess
the informatlon needed by the corporation's tawyers. Middle-level—and indead lower-level—
employees can, by actions within the scope of thelr srployment, embroil the carporation in
serious legal difficultles, and it is only natural thaf these employees would hava the relevant
information nesded by corparate counss! if he Is adequately to advise the dlient with respect to
such actual or potential difficulties. This fact was noted in Diversifled {ndustres, Inc. v. Meredith
572 F.2d 596 (CAB 1978} {en banc): .

" @ corporation, it may be nacessary to glean Information relevant to a legal problem
from middle management or non-management personnel as well as from top exscutives. The
attornay dealing with a complex legal problam ‘is thus faced with a "Hobson's chalee”. If he
interviews employees not having “the very highest authority”, their communications to him will not
be privilaged. if, on the otherhand, he interviews only those employess with the "very highest
authorlty”, he may find it extremely difficult, f not irmpossible, to determine what happened. " id.
at 608-609 (quoting Welnschel Corporate Employee Interviews and the Alterney-Client Privilege,
12 B8.C.Ind. & Com. L.Rev. 873,876 (1971)).

The control group test adopted by the court below thus frustrates the very purpose ofthe
privilege by discouraging the communication of relevant information by employees of the dient to
attorneys seeking to render legal advics to the client corporation. The attomey's advice will also
frequently be mars significant to noncontrol group members than to those wha officially sanctian
the advice, and the control group test makss it more difficult to convey full and frank legal advice
ta the employaes who will put Into effect the client corporation's policy. See, e, g, Duplan Corp, v,
Deering Milliken, Ine. . 897 F.Supp. 1146, 1164 (DSC 1974) ("Afier the lawyer forms his or her
opinion, It Is of no immediata benefit to the Chalrman of the Board or the President. It mustbe
given to the corporate parsonnel who will apply it’).
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The narrow scope given the attorney-client privilege by the court below not only makes it
difficult for corporate attarneys to formulate sound advice when thelr clisnt is faced with a specific
legal problem butalso threatens to limit the valuable efforts of carporate counsel to ensure their
client’s compliance with the law. In light of the vast and complicated array of requlatary leglsiation
confronting the medem corparation, corporations, unlike mast Individuals, “constantly go to
lawyers to find out how to obey the law,” Burnham, The Attorney-Client Privilege in the Corporate
Arens24 Bug.baw, 8071 , 813 (1969), particularly slrce compliance wih the law In this areais
hardly en Instinctive matter, see, &, g, Unlted Btates v, Unlted Statas Gypsum Ca. , 438 LL.S. 422
, 440-441, 98 8.Ct, 2864 , 2875-2876, 57 L.Ed,2d 854 (1978) {"the hehavlor proscribed by the
[Sherman] Act is often difficult to distinguish from-the gray zone of soclally acceptable and
scoriomically justiiable” Businass conduct®). 2 The test adoptéd by the court beloiw Is difficult fo
apply in practics, though no abstractly formulated and unvarying "test’ will necessarlly enable
courls fo declde questions such as this with mathematical pracision. But If the purpose of the
attornay-client privilege is to be  served, the attorney and client must bs able to predict with some
degree of certalnty whether particular discussions will be protected, An unceriain privitege, or
onea which purports to be certain but results in widsly varying applications by the courts, Is little
better than ne privilegs at all, The very terms ofthe test adopled by the court below suggest the
unpredictabliity ofits application. The test restiicts the availability of the privilege to those officers
whao play a "substantial role” in deciding and directing a corporation's legal responss. Disparate
decisions in cases applying this test illustrate s unpredictability. Compare, 5. g, Hogan v. Zistz
43 F.H.D. 308, 315-318 {ND Ok).1867), aff'd in part sub nom. Natta v. Hogan, 392 F.2d B8
{CA101968) (control group includes managers and assistant managers of patent division and
research and devslopment depaniment), with Congolsum Industries, Ine. v. GAF Corp. , 49
F.R.D. 82, 83-85 (ED Pa.1989), affd, 478 F.2d 1398 {CA3 1973} {control group Includes only
division and corporate vice presidents, and notiwo directors of research and vice president for
production and research). The communications at issue were mads by Upjohn employses 9 to
counssl for Upjohn acting as such, at the direation of corporate superiors in otder to securs jagal
advice from counsel. As the Maglstrate found, "My, Thomas congultsd with the Chairman of the
Board and outside counss! and thereafter conducted a factual investigation lo determine tha
nature and extent of the questionable paymentsand to be In a position lo give legal advics to the
company with respect to the payments " (Emphasls supplied) 78-1 USTC § 8277, pp. 83,588,
83,5499

Information, nct avallable from upper-schslon management, was needed to supply & basis for
legal advice conceming compliance with secuiiies and tax laws, forelgn taws, currancy
regulations, duties to shareholders, and potential litigation in each of these areas.  The
communications concerned matters within the scope of the emplayses’ corporate duties, and the
ernployeas themaslves wera sufficiently aware that they were being questioned in order that the
corparation could obtain legal advics, Tha questionnaire Identified Thomas as “the company's
Genéral Counse)” and referred in its opening sentence to the possible illegality of payments such
as the ones on which informatlon was sought. App. 40a. A staterment of poliey accompanying tha
questionnaire clearly indicated the legal Implications of the investigation. The paliay statement
was Issued “in order that thare ba no uncertainty in the future as to the policy with respect to the
practices which are the sublect of this investigation.” It began "Upjohn will comply with all laws
and ragulations,” and stated that commissions or payments *will not be used as a subterfuge for
bribes orillegal payments” and thatall payments rust be *proper and legal” Any future
agreemants with forelgn distributors or agents were to be approved "by a company atiorney" and
any questions concsrning the policy were to be referred "o the company's General Counsel.” Id.
, at 166a-166a. Thls statement was issued to Upjohn employees worldwids, sa that even thase
interviewses not recelving a questionnaire were aware of the legal implications of the interviews.
Pursuant to explicit instructions from the Chaleman of the Board, the communications were
cansidered *highly confidential” when made, id. , at 89a, 43a, and hava been kept confidential

by the company. 5 Consistent with the underlying purposes of the attormey-client privilege, these
communications must bs protectad agalnst compelied disclosure.

. The Court of Appeals declined to extend the attornay-client privilege bayond the limits of
tha nontral arouo test for fear that doing so would entall savers burdens on-discovery and create
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a broad "zone of silence" over corporate affairs. Apglication of the attorney-cliant privilege to
communications such as those Involved here, hawever, puts the adversary in no warsa position
than if the communications had never taken place. The privilege only protects disclosure of
communications; It does not protect disclosure of the underylng facts by those who
commumicated with the attorney:

"[Tihe pratection of the privilege extends only to communications and not to facts. A fact is
one thing and a communlcation concerning that factis an entirely different thing. The cllent
cartnot ba compelled to answar the question, 'What did you say or write to the attorney?* but may
not refuse 1o discloss any relevant fact within his knowledge meraly because he incorporated a
statement of such fact into his comrmunication fo his attorney." Philadelohia v. Westinghouse
Electric Carp. , 205 F.Supp. 830, 831 (g2.7).

See alsa Diversified Industries , 872 F.2d., at 611; State ex rel. Dudsk v, Clreuit Court , 34
Wis.2d 859 , 580, 150 N.W.2d 887 , 899 (1967} ("tha couns have noted that a party cannot
conceal & fact merely by revealing it fo his lawyer"). Hare the Government was free to question
the employees who communicated with Thomas and outside counsel. Upjohn has provided the
IRS with & list of such employees, and the IRS has already intsrviewed some 25 of them, While it
would prabably be more convenient for the Government to secure the results of petitioner's
internal investigation by simply subiposnaing the questionnalres and notes taken by petitionar's
attorneys, such considerations of convenisnce do not overcome ths policies served by the
attorney-client privilege. As Justice Jackson noted in his coneurring opinion in Hickman v. Taylor
,320U.8, at 516, 67 S.Ct.. at 398 : "Discovery was hardly intended to enable a learnad

- profession to perform its funciions . . . on wits borrowed from the adversary."

Neadless to say, we decide only the case befare us, and do not underiake to draft a sat of

rules which should govern challenges to investigatory subpoenas. Any such approach would
violate the spirit of Fedsral Rule of Evidence-501. See S.Rep. No. 83-1277, p.- 13 {(1874) (‘the
recognition of a privilegs basad on a sonfidential retationship . . . should be determined on a
case-by-case basis®), Trammel , 445 U.8.. a1 47 , 100 S.Gt. 8t 810-811 ; United States v. Gillook
. 445 U.8. 860, 367, 100 8,0t 1185 1190, 83 L.Ed.2d 454 (1980} , While such a "case-by-case”
basis may to some slight extent undermine desirable certalnty in the boundaries of the attormey-
clisnt privilage, it oheys the spirit of the Rules. Atthe same time we conclude that the narrow
“cortrol group test” sanctioned by the Court of Appeals, in this case cannat, consistent with “the
principles ofthe commeon Jaw as. . . interpreted . , , in the light of reason and experience,” Fed,
Rule Evid. 5801, govern the development of the faw in this area. '

i

Our decision thet the cammunications by Upjohn employees to counsal are covered by the
attorney-client privilege disposes of tha case so far as the responses to the questionnaires and
any nates reflecting responses to Interview questions ara congerned. The summons reaches
further, howaver, and Thomas has testified that his notes and mamoranda of interviews ga
beyond recording responses o hls questions. App. 27a-28a, 81a-83a. To the extent that the
matearial subject to the summons is not protectad by the attorney-client privilege as disclosing
communlcations betwsen an employea and counsel, we must reach the ruling by the Court of
Appeals that the work-product tdoctrine does netapply to summanses issued under 26 U.S.C. §

7602, 6 :

The Governmant concedss, wisely, that the Gourt of Appeals erred and that the work-
product docirine does applyto IRS summonses, Brief for Respondents 16, 48. This doctring was
annaunced by the Court over 30 ysars ago in Hickman v. Tayfor 829 U.8. 495 , 57 S.Ct, 385, -
91 L.Ed. 451 (1947) . In that case the Gourt rejected "an attempt, without purported necessity or
justificatlon, to secure written statements, private memoranda and personal recollections
prepared or formed by an adverse parly's counsel in the course of his lagal dutles." /d. , at 510,
87 S.Ct.. 81393 . The Courtnoted that "it s essential that a lawyer work with & certain degree of
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privacy” and reasoned thatif discovery of the material sought were permitted “much of what is
now put down in writing would remain unwritten. An attorney's thoughts,

heretofars Inviolate, would not be hls own. Inafficiency, unfairnsss and sharp practices would
inevitably develop in the giving of legal advice and In the preparation of cases for trial. The effact
on the legal profassion would be demoralizing. And the interasts of the cllents and the cause of
justice would be poorly served." d. , 81511, 67 5.Ct,, at 393-864 ,

g,

The "strong public policy” underlying the work-product doctrine was reaffirmed recenlly in
United States v. Nobles , 422 1.5 226 , 236-240, 95 8.Ct. 2160, 2169-2171, 45 L.Ed.2d 141

{1975) , and has been substantially incorporated In Federal Rule of Civil Procedure 26(b){3). 7

As we stated last Term, the obligation imposed by a tax summons ramains "subject to the
traditiona) privileges and limitations.” United Siales v, Euge , 444 U.8. 707,714, 100 8.Ct. 874,
879-880, B3 LEd.2d 741 {1880) . Nothing in the language of the IRS summons provisions or
thelr leglslative history suggests an intent on the part of Congress lo precluds application of the
work- product doctine. Rule 26(b)(3) codifies the wark-product dockrine, and the Faderal Rulss
of Civil Procedure ars made applicable to surnmons enforcement proceedings by Rule 81{a){3).
See Donaldson v, Unlted States , 400 'S, 517,528, D1 8.C1. 534, 541, 27 L..Ed.2d 580 {1971)
. While conceding the applicabllity of the wark-produet doctring, the Government asserts that it
has made a sufficient showing of necessity fo evercome its protections, The Magistrate
apparently so found, 78-1 USTC 1 9277, p. 83,805. The Government relies on the following
language in Hickman : '

"We do not mean to say that all written materials obtained or preparad by an
adversary's counsel with an eys toward litigation are necessarlly free from discovery in alt cases.
Whare relavant and nonprivilegad facts remain hidden in an attorney's file and where praduction
of those facls s essential to the preparation of one’s cass, discovery may properly be had. ..,
And production might be justified whers the witnessas are no longer available or can be reached
only with difficulty.” 329 U.S., at 511, 67 8.Ct., at394 ,

The Government strasses that Interviewses are scattered across the globe and that Upjohn
has forbldden Its employees to anawer questions it considers irrelevant. The abova-quoted
language from Hickmary , however, did not apply to "oral statements made by witnesses . ..
whether presently in the forrn of {the attomey's] mental impressions or memoranda." Id. , al512,
67 8.Ct., at394 . As to such materlal the Court did "not belleve that any showing of necessity can
be made under the circumstances of this case so as to Justify production. , . . if there should be a
rare situation justifying production of these matters pefitioner's casais not of thal type." /d, , at
512.513, 87 5.CL.. a1 394-395 , Ses alsu Nobles, supra ,422 1.8, at 252-253 , 95 S.CGL, at 2177
(WHITE, J., concurring). Forelng an atorney to disclose notes and memoranda of witnessas’ oral
statemsnts is particularly disfavared because it tends {o reveal the attorney's mantal procasses,
3zg U 8. at513, 57 5.CL, 2t 394-395 {"what he saw fit to write down regarding witnesses'
remarks"); id , at 516-517, 87 8.Ct.. at 396 ("the staternent would be his [the attorney's] Janguags,
permsated with his inferences") (Jackson, J., coneurring). 8

Rule 28 accords spacial protection to work product revealing the attorney's mental
procassss. The Rule permits disclosure of documents and tangible things constituting attorney
work product upon a showing of substantial nesd and inability to obtain the equivalent without
undue hardship, This was the standard applied by the Magistrate, 78-1 USTC % 9277, p. 83,604,
Rule 28 goes on, howevsr, to state that "[ijn ordering discovery of such materials when the
required showing has been made, the court shall protect against disclosure of the mental
Impressions, conclusions, opinions or iegal theorles of an attorney or other representalive ofa
party canceming the fitigaltion." Although this language does not spacifically refer to memoranda
based on oral statements of witnesses, the Hickman court stregsad the danger that compelled
disclosure of such marnoranda would reveal the attorney's mantal processes. It is clear that this
is the sort of material the drafismen of the Rule had in mind as deserving special protection. See
Notes of Advisory Gommittee on 1970 Amendment lo Rules, 28 U.S.C.App., p. 442 (‘The é )
subdjvision. . . goes on to protect against disclosurs the mental impressions, conclusions,

.......... Y] phmnvwime ~f mn nitemen ne nthar rarmacaniatiza of » nady Tha Hir:kmnn
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pplnion drew special attention to tha nead for protecting an attorney against discovery of
memoranda prepared from recollection of oral Interviews, The cours have steadfastly
safeguarded agalnst disclosure of lawyers' mental impressions and legal theorfes . . %),

Based on the foregolng, some caourts have cancluded that no showing of necessity can
overcome protection of work product which Is based on oral statements from witnesses, Seg, e. g.,
In re Grand Jury Proceedings . 473 F.2d 840 , 848 (CA8 1973) (personal recollections, notes, and
memoranda pertaining to conversation with witnesses); In re Grand Jury Investigation , 412
F.Supp, 943 , 948 (ED Pa.1976) (notes of conversation with witness "are so much a product of the
lawyar's thinking and so littls probative of the witness's actual words that they are absolutely
protectad from disclosure"). Those courts declining to adapt an absalute rula have nonstheless

recogriized that such materlal 1s entitled to special protectlon. Ses, e, g., Inre Grand Jury
Investigation 599 F.2d 1824 , 1231 (CA3 1979) ('speclal considerations . , . must shape any
ruling on the discoverability of Interview memoranda , . ; such documents will be discoverable
only in a 'rare situation’ "), Cf. Inre Grand Jury Stbpoena , 599 F.2d 504 ,511-512 (CA2 1979).

Wa da not declds the Issue al this time, s clear that the Maglstrate applied the wrong
standard when he concluded that the Government had made a sufficient showing of necessity to
ovarcome the protections of the work-product doctrine. The Maglstrale applied the "substantial
need’ and "without undue hardship® standard articulated in the first part of Bule 26{b){d). The
notes and memoranda sought by the Governmenthars, howaver, are work product based on oral
statements. f thaey reveal communications, thay are, in this cass, protected by the attomey-dlisnt
privilege. To the extent they do not reveal cammunications, they reveal the attorneys' mental
processes in evaluating the communications, As Rule 26 and Hickiman make clear, such work
product cannot be disclosad simply on a showing of substantial need and inability to obtain the
ecquivalent without undue hardship.

While we are not prepared al this junciure to say that such material s always prolected by
tha wark-product rule, we think a far sironger showing of necessity and unavailability by other
means than was made by the Government or applied by the Magistrats in this case would be
nacessary to compel disclosure, Since the Court of Appeals thought that the work-product
protection was never applicable in an enforcement proceeding such as this, and since the
Maglstrate whose recommendations the District Court adopted applied too lenlent & standard of
protection, we think the best procedure with respect to this aspsct of the case would be to
reverse the judgment of the Court of Appaals for the Sixth Circultand remand the caseto it for
such further proceedings In connection with the work-praduct claim as are consistent with this
opiniori :

Accordingly, the judgment of the Court of Appeals is reversed, and the case remanded for
further proceadings.

Itis so orderad,
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Discavery Practice Exercises

Hara gre two uasdons From two different exams, relating to woes product and sdamey
client privilege issues that we may discuss in rlass fomorow, My puesy is that we will
have & Ht of izma to caver these but that you will probably be able to spead more Srme pa

Frim Fa03003 exam [rote, this was nwo differsnl guestions on the exam, ed the work
product/atiorney client material only relatzs to the second question. Sl becawa the
second quattion referances the facls from the first quastion, F nzeded to include it hare]:

Emst & Youg, LLP. and Cendant Corposztig are co-defendants In 8 seeigires case
brougitt ii the United States District Court for the Southern Districl of Texas, Assome
that Frndt & Young s 8 Pennsylvania corparation and thet Cendant is incorposated in
Delaware, end that both have their principal place of busiaess in New ¥ork.

Tha plajstifis, 2 group of lovestars all of whom are from Toxas, allege that tha jwo
comparies conspired o defrand ther 25 to the true financial condition of Ceadant. They
claim that they never would have bought shases in the company ifthey bad known of
Cendant’s poor fineneia] conditiva. They allege claims arising tinder federal securities
law. In pertiontar thefr cldins are based on Seetions 10(b) and 20(a) of the Secwitias
Exchanpe Act of 1934 (fe "Exchange Act”) and Rule 105-3 pronnigated thersunder by
the Secudtiss and Exchange Commission {thr "SEC"), Sectians 10(h) and 20(a) of the
Fxchangs Actuad Rule 10b- 5 promul gated thersumder by the SEC. Sactiog 10(b) of the
Fxchange Act and Rule 10b-5 prohibit “frandulent, matedal misstaizments or cmissiors
fn connaciog with the sale er purchase of a serugity ™

Bath Candent 208 Emst & Young fil2 pre-answey motings for dizmissal under Fed. B
Civ. P. 12(b)(2). Tneddition 1o its enswey, Emst & Young files and serves a coss-claim
against Cendant under Federal Rule of Civil Procedurs 13(g). Erost & Young al'zges
that Cendant owes it indemnity, based on the tarms of the audit cootract between Cendant
and Erast & Young, for zny momies it might pay—by judgment or by setilement—to the
plaintifls, That contracl was negotizled end finalized in New York, following snensive
dissussions between Cendant and Erost & Young in Cendemt’s New York office. Please
note that the coss-clalm neezssarily Is based op stala law sinee, for purposes of e
rleim, peither Ceadant nor its suditor are sonsidersd “purchasers™ or “sellers” of
szeurities within the meaning of Section 10(b) end Rule 10b-5. Cendant imzly files an
snswer 1o the oross-claim, asserting as i3 principal defense that bacguse Emsté& Young
was gegligentia preparing the audits, it does not 0w copbractual fndemmity.

Exactly onz menth latzr, the pleintiffs s=ttle all of theiz clams against Cendant and Errst
& Younz All parties appear bafoee the count (o annaunce that a senlement hasbeen
rzacked 2 to e plaintifis’ claims, end they ask the court ta sign a judgment disposing of
all of plaintifiy claims, The judgs enters the jufgment aad Aismisses )] of the plainuiffs”
tlaims. Al this same hearing, Ernst & Young Emphesizas that its cross-cleim 53&351
Cendagt pemains ard asks for a 1rial serfing. The judge acknowladges that the cross-
claim stirvives the szxlernent, but says she wanis to wait before sening the casz for 1z,
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[the first question asked students the following: If Cendant does not want ta have to
continue to litigate in this federal district court, what argument(s) shauld it makz,
Preparz a memorandum eutlining the eptions availeble ta Cendznt, citing eay specific
smhorty. Be certzin to assess the lkelthood of suceess for any option you disenss]

T the same litigation, assueme that Cendsnt decides it wants to remain in fhe United
States District Courd fox the Southern District of Texas and does not take any of the
ectioms yau mey bave dissussed in your previous esswer. Instead, Cendant notices and
takes the oral deposition of Simen Wood, a former Emst & Yeoung senior maneger aod
auditor whe prepared the Cendant fnanciul statements at issue in the undeslying
lifigation. At Wood’s deposition, Cendant inquires into commumications that took place
hetween Wood, Emst & Young's counsel (who alsa represented Wood) and Dr. Fhillip
. McGraw of Conrtroom Sciences, Inc. Dr. McGraw is & consulting expert in trial
swalepy end depasition preperation who was relained a2 a non-estifying trial exper 1o
assist Erost & Young's counsel in preparing the case, Dr, McGraw participated jna
deposition preparation mesting with Wood end his counsel hefors the deposition v
conducted.

Al the deposition, Cendant’s counsel specifically asks Wood, “Did Dr, MeGraw provide
you with puidance in your conduct as g witnags? and "Did you rebearse any of your
prospective testimovy in the preseace of Dr. McGraw?

Couns#l for Wood obicets, viting the wark product doclrng, and diiects 1ds cliad it 15

answer, Afierthe deposition, Cendant brings 2 motion to compel. If you were the trial
judge mfing on whether to allow these inguinies, how would you mule?

From Tall 2002 exom:

1n May 2001, Mary Lou Beott was badly injued when a car in which she was 2 pussenger
crashed, Ms. Seott fled sult ageingt XYZ Company, the manufactorey of the tire,
alleging that defects i the tire design cavsed the aceident. She has noticed the deposition
of XY2’s general counsel fornext month. You are an associate in a private law Brm
setained by XYZ. In interviewing the generdl counse] of the company you leam that he
plays golf onez a manth with the company*s chisf nf engineering and has done so for the
Tast ten years. You learn further that of their last outing logether, the chief of enginessing
informned the seneral cotmsel that be, the chief of engineering, had raised questions vith a
now-deceesed 30Y7Z vice-president sancerning the safety of the company®s X-12 lirein
1593, two years bafore the product was sold to the publie.

Is the general counsel’s conveysation with the Chief of Engireering privileged from

disclosure? Must the general counse] tesify sbout his conversation if ke js asked dbowt it
at the: deposition? Wiite a memorandum 10 the Tile 2ddressing thesequestions.
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CELOTEX CORPORATION, Patitioner
v

Myrtle Nell CATRETT, Administratrix of the Estata of Louls H. Catrett, Deceased.

Argued April 1, 1986,
Decided Juna 25, 1986.

Justice REHNQUIST delivered the opinion of the Gourt. {J8tad by Whily, Myahet)
postll dud D Counnr)
The United States District Court for the District of Columbia granted the motion of petitioner
Gelotex Corporation for summary judgment agalnst respondent Catrett becauss the lattar was
unahle to produce evidence in suppart of her allagation in her wrongful-death camplaint that the
decedent had been exposed to petitioner's asbestos products. A divided panel of the Court of
Appsals for the District of Columbla Cireuit reversed, however, holding that petitioner's fallure to
support its motion with evidence tending to negate such exposure preciuded the entry of
summary judgment in its favor, Galrett v, Johns-Manville Sales Corp., 244 U.S.AppD.C. 160 ,
756 F.2d 181 (1985) , This view conflictad with that of the Third Circuit in In re Japanese
Elscironic Products, 723 F.2d 238 (1883) , rev'd an other grounds sub nom. Matsushita Electric
Industrial Go. v. Zenith Radia Gorp., 475 U.S. 574, 106 8.0t 1348, B9 1. Ed.2d 538 1986) , !

We granted certiorar! to resolve the conflict, 474 U.8, 844 , 108 5.Ct. 342, 88 LEd.2d 285 {1985)
, and now reverse the deciglon of the District of Columbia Cirgult.

Respondent commenced this lawsuit in September 1980, alleging thatthe death in 1979 of
her hushand, Louls H, Calreft, resulted from his exposure to products containing asbestos
manufacturad or distributed by 16 named corporations. Respondent's complaint sounded in
negligence, breach of warranty, and strict liability. Two of the defendants filed motions

challenging the District Courl's In personam Jurisdiction, and the remalning 13, including
petitioner, fled motions for summary judgment. Petitioner's motion, which was first filed in
Saptember 1881, arguad that summary judgment was proper because respondent had “fajlad to
produce evidence that any [Celotex] product . .. was the proximate cause of the injuries alleged
within the judsdictional limits of [the District] Court® In partioular, petitioner noted that respondent
had fafied to identify, in answering Interrogatories specifically requesting such infarmation, any
witnesses who could testify about the decedent's exposure to petitioner’s asbestos producis. In
response to petitionar's summary judgment motion, respondant then produced three documents
which she claimed "demonstrate that there is & genuine mateclal factual dispute” ag to whether
the decedent had ever been exposed to petitioner's ashestos products, The three documents
included a trenseript of a deposition of the decedent, a letter from an officlal of one of the :
dacedents former employers whom petitioner plannead to call as a trial witness, and a letter from
an insurance company to respandent's attormey, all tending to establish that the decédent had
been exposed to pelitioner's asbestos products in Chicago during 1870-1971. Petitioner, in tum,

argued thatthe three documents were Inadmissible hearsay and thus could not be considered in
opposition to the summary Judgment motlan,

It July 1982, almost two years after the cornmencement of the lawsult, the District Court
granted all of the motlong filed by the various defendants. The court explalned that It was granting
petitioner's summary [udgment mation because “there [was] no showing that the plaintiff was
exposed to the defendant Celotex's product in the District of Columbia or elsewhere within the
statutory period.” App. 217. 2 Respondent appealed only the grant of summary judgment in favor
of petitioner, and a divided panel of the District of Columbia Clrcult rsversed. The majority of the
Court of Appeals held that patitioner’s summary judgment motion was renderad "fatally defaotive”
by the fact that petitioner "made no effort fo adduce any evidsnce, in the farm of affldavits or
otherwise, to supportits matlon.* 244 U.S5.App.0.C.. at 163 , 756 F.2d, at 184 {emphasis n

original). According to the majority, Rule §6(e} of the Federal Rules of Civil Procedure, 9 and this
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Court's dedlsion in Adickes v. S.H. Kress & Co,, 388 .8, 144, 159, 90 5.Ct. 1598 1609, 26
L.Ed.2d 142 (1970} , establishthat "the party opposing the motion for
summary judgment bears the burdsn of responding enly after the moving party has met its burden
of coming forward with proof of the absencs of any genuine Issues of material fact.” 244
U.8,A00.D.C,, 8t 183,756 F.2d, at 184 (emphasia In original; footnate omitted), The majority
therefore declined to conslder petitioner's argument that nona of the evidence produged by
respondsnt in opposition to thas motion for summary judgment would have been admissible at
trial. Jbid, The dissenting judge argued that "[ijhe majority errs In supposing that a party sseking
sumrary judgment must always make an afiirmatlve avidentiary showling, even In cases wherg
there Is not a triable, factual disputa.” Id., at 167, 756 F.2d, at 188 (Bork, J., dissanting). Accarding
to the dissenting [ddge, the maority's decialon "undarmings fhe traditional authorlty ot trial judges
to grant summary jJudgment in meritless cases.” Id, at 188, 756 F.2d, at 187,

Wa think that the position taken by the majority of the Court of Appeals Is inconsistent with
the standard for summary judgment set forth in Rule 58(c) of the Faderal Aules of Civil
Procedure. * Under Rule 86{(c), summary judgment Is proper *f tha pleadings, depositions,
answers to interrogataries, and admissions on file, together with the affidavits, if any, show. that
there Is no genulne issus as to any material fact and that the moving parlyis entitled toa .
judgment as a matter of law." In our view,sthe-plain langtiage of Bglqzﬁa(g)@aﬁdatggfﬁﬁféﬁ&? of
sumriigry judgment.after édequats time for distovery aric-upan motior, agalrst a/party Whoailsy
ta:make a shawing sufficient to establish the s¥istence.of an'Slement essential Ithakpart/isk
case’and on whish'that party will bear the*burden of praot attrial. in such a situation, there can
be "no ganuine lssue as o any materal fact" since a complets fallure of proof conceming an
egsantial element of the nonrmoving party's case necessarily renders all othar facts immaterial,
The moving party is “entitled to a judgment as a matter of law” because the
nonmmoving party has falled to make a sufficlent showing on an essential element of her case with

respect to which she has the burden of proof. "[T]h[e] standard [for granting summary judgment]
roirrors the standard for a directed verdict under Federal Ruls of Givil Procedure 50{a).. . "

Anderson v. Liberly Labby, Ine,, 477 1.8, 242 , 250, 106 S.Ct. 2505 2511, 91 L Ed.2d 202 (1986),

Of course, a party seeking summary judgment always bears the Initial responsibllity of
informing the distrct court of the basis for its motion, and identifying those portions of "the
pleadings, deposttions, answers to Interrogatorles, and admisslons on file, Together with the
affidavits, if any,” which it belisves demonstrate the absencs of a genuine issus of material fact.
But uniike the Court of Appeals, we find no express or implied requirement in Rule 86 that the
moving party support its motion wilh affidavits or other similar materials negating the apponant's
claim. On the contrary, Rula &6(c), which refers to "the affidavits, ifany " (smphasls added),
suggests the absence of such a requiremant, And if there were any doubtabout the meaning of
Ruls 58(c) In this regard, such doubtls clearly remaoved by Rulss 56(g) and (b), which provide
that claimants and defendants, respectively, may move for summary judgment " with or without
supporting affidavits * (ernphasls added), The import of these subsections is that, regardless of
whether the moving party accompanies its summary judgment motion with affidavits, the motion
may, and should, be granted so long as whatever is before the district court demonstrates that the
standard for the entry of sumimary judgment, as set forth In Rule 86(c}, is satisfied, One of the
principat purposes of the: sumrary judgment rile is fo isolate and dispose of factually un-

supported claims or deferises, and wa think it should be interpreted in a way that allows itlo

accomplish this purpase. 3

Réspondent argues, howaver, that Rule 56g), by its terms, places on the nonmoving party
the burden of coming forward with rebultal affidavils, or other specified kinds of materlals, only in
response toa motion for summary Judgment "made and supported as provided in this rule."
According to respondent’s argument, since petitioner did not “support’ its motion with affidavits,
summary judgment was Improper in this case. Butas we have alrsady explained, & tmotion for
summary judgmentmay be made pursuant to Rule 86 "with or withaut supporting affidavits.” In
cases like the instant one, whers the nonmoving party will bear the burden of proof at trial on a
dispositive Jssue, & summary judgment motion may properly be made in rellance solely on the
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“pleadings, depositians, answers to interrogatorles, and admissions on file." Such a motion,
whether or not accompanied by affidavits, will be "mads and supported as provided in this rule
and Fule 68(g) tharefora requires the nonmoving party to go beyond the pleadings and by her
own affidavits, or by the "depositions, answers to interrogatories, and admissions on file,”
dasignate "specific facts showing that there Is a genuine issue for trial.”

We do notmean that the nonmoving party must produce evidence in a form that would be
admissible attrial in order to avold summary judgment. Obviously, Rule 56 does not require the
nonmoving parly to depose her own witnessas, Rule 56(e) permits a praper summary judgment
motion to be opposed by any of the Kinds of evidentiary materials listed in RBuls 58(c), except the
mera pleadings themselves, and it Is from this list that one would normally expect the nonmoving
party to maka the showing to which we hava referred.

The Court of Appeals In this casa felt itself consWrained, however, by languags in our decision in
Adickesv. 8.H. Krass & Co, 388 U.8. 144,90 S.Ct. 1508, 26 LEd.2d 142 {1970) . There we held
that summary judgmentt had been improperly entered in favor of the defendant restaurant in an
action brought undsr 42 U.8.C. § 1983, In the course of its opinlon, the Adickes Court said that
"both the commentary on and the background of the 1983 amendment coriclusively show that it
was notintended to modify the burden of the moving party. . . to show initially the absence of a
genuine issue conceming any material fact.* Id, at 159, 80 S.Gt. at 1603 . We think that this
statement Is accurate In & fiteral sense, since we fully agree with the '

Adickes Gourt that the 1963 amendment to Rule 56{e) was nol designed to madify the burden of
making the showing generally required by Rule 56(c). Italso appears to us that, on the basis of
the showing bafore the Courtin Adickes, the motion for summary judgment in that case should
have heen deniad. But wa do not think the Adickes language quoted above should be construed
to mean that the burden is on the parly moving for summary judgment to produce evidence
showing the absance of a genuine Issue of material fact, even wilh respect to an Jssue on which
the nonmoving parly bears the burden of proof. Instédd; as We Hava Bxpldlied:the burden on the
moving pardyfalhe discharied by 8FoWing Strat 187 BaintinE 6l 1118 distlet Gourt—thate

S pet oAl
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The last two senterices of Hule 56(e) wera added, as this Gourt indicated in Adickes, ta
disapprove aline of cases allowing & party oppasing summary fudgment to resist a properly
made motion by referance only to its pleadings. While the Adickes Gourt was undoubtedly
correct In concluding that these two sentences were not Intended to reduce the burden ot the
moving party, it Is also obvious that they were not adoptad to add fo that burden. Yet that is
exactly the result which the reasoning of the Gourt of Appeals would produce; in effect, an
amendment to Bule 56(e) deslgned to facitate the granting of mallons for summary jutigment
would be interprated to make it more difficult to grant such mations. Nothing in the two
sentences themselves requires this result, for the reasons we have previously indicated, and we
now put fo rest any inference that they do so. -

Our conclusion Js bolstered by the fact that district courts are widely acknowledged to
passess the powsr to enter summary judgments sua sponte, so long as the losing party was on
natice that she had to come forward with all of her evidance. Ses 244 U.5.App.0.C.. 81 167-168 ,
758 F.2d, at 189-{Bork, J., dissenting); 10A C. Wright, A, Miller, & M, Kane, Federal Practice and
Procedurs § 2720, pp. 28-29 {1883). it would surely defy common sense 1o hald that the District
Court could have entered summary judgmant sua sponte in favor of patitionat in the instan case,
but that petitioner's filing of a motion requesting such a disposition precluded the District Court
frarn ordering it.

Respondent commenced this acfion In September 1980, and petitioner's motion was fifed
in September 1881, The parties had conducted discovery, and no serious clalm can be made
that respandent was In any sense "railroaded” by a premalure motion for summary judgment. Any
potential problem with such premature motions can be adequately dealt with under Rule 58(f), 8
which allows a summary judgment mation to be denied, or the hearing on the motion to be
continuad, if the nonmoving party has not had an opportunity to make full discovery.
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In this Court, respondent's brief and cral argument have been devoted ag much ta the
proposition that an adequate showing 6f exposure to petitioner's asbestos products was
made as to the proposition that no such showing should have been required. But the Court of
Appsals declined to address sither the adequaoy of the showing made by respondentin opposition
to petitioner's motion for summary judgment, or the question whether such a showing, If reduced to
admisstble evidence, would ba sufficlent to carry respondent’s burden of proofat trial, We think the

Gourt of Appeals with tts superior knowledgs of local law is betier sulted than we are to make these
determinaﬁons in the ﬁrst instancs,

The Federal Rules of Givll Procedurs have for afmost 50 years authorized motlons for
summary judgment upon proper showings of the lack of a genulne, triable issue of material fact.
Summary judgment procedure is properly ragardad not as a disfavored procedural shorteut, but
rather as anintagral part of the Faderal Rulss as a whole, which are dasigned "to secure tha just,
speedy and inexpensive determination of every actlon.* Fed.Rule Civ.Proc. 1; sea Schwarzer,

Summary Judgment Under the Faederal Rules: Defining Genulne Issuss of Material Fact, 89
F.R.D. 485, 467 (1984). Before the shift to "notice pleading” accomplished by the Faderal Rules,
motions to disrmiss & complaint or to strike a defense were the pnncipal tools by which factually
inaufficient claims or defenses could be isolated and prevented from going to trial with the
attendant unwarrantad consumption of public and privale resources. But with the advent of
"notice pleading,* the motlon to dismiss seldom fulfills this function any more, and its place has
been taken by the motion for summary judgment. Rule 56 must ba construed with due regard not
only for the rights of persons asserting claims and defenses that are adequately basad in fact to
have those claims and defensas tried to & jury, but alsa for the rights of persons opposing such
claims and defanses to demonstrals In the manner provided by the Rule, pnor to trial, that the
claims and defensas have no factual basis.

)
",Mn? T urﬁy,‘,k

The judgment of the Court of Appeals is acccrdmg!y revarsed, and the case is ramandad for further
proceadings consistent with this opinlon. /t s so ordered.

Justice WHITE, concurring.

1 agres thet the Court of Appeals was wrang in holding that the moving defendant must
always support his motlon with evidencs or affidavits showing the absence of a genuine dispute
about a material fact. } also agree that the movant may rely on depositions, answers to
interrogatories, and the like, to demonstrate that the plaintiff has no evidence to prove his case
and hence that thera can be no factual dispute. Bit the movantmust discharge the burden, dhe
Rules-place upon-him:-it 1s-not.enough, to move for summary ludgmentwﬁthoutsuppomng the™ %
motion in any way or with a conclusory assartion that the plainiff HE8 R evidencs to piove hig
case..

A plaintiff need not initiate any discovery or reveal his witnessas or evidence unless
requirad fo do so under the discovery Rules or by court order. Of course, he must respond if
required fo do so; but he need not also deposs his witnesses or obtain thelr affidavits to defeata
summary judgment motion asserting only that he has falled to produce any support for his case, It
is the defendant's task to negats, If he can, the claimed basis for the suit.

Petitioner Celotex does not dispute that if respondent has named a witness to support her
claim, summary judgment should not be granted without Celotex samehow showing that the
named witness' possible testimony ralses no ganuing issue of materal fact. Tr, of Oral Arg, 43,
45, [t asserts, however, that respondent has failed on request to produce any basls for her case.
Respandent, on the other hand, does not contend that she was not obligated to revaal her
witnessss and evidence but insists that she has ravealad enough to defeat the motion for
summary Judgment. Because the Court of Appeals found It unnecessary to address this aspect

of the case, | agree that the case should be remanded for further proceadings.

o,
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SUPREME COURT OF THE UNITED STATES

No. 031631

B T

TIMOTHY 5COTT, PETITIONER o, VICTOR HARRIS

DN WRIT OF CERTIORARI TQ THE LNITED STATES COURT OF
APPEALS FOR THE ELEVENTH CIRCUIT

{Aprit 30, 2007]

JUSTICE SCALIA delivered the opinion of the Court.

We consider whether a law enforcement offeinl can,
consistent with the Fourth Amendment, atlempt to stop =
fleeing wotorist from continuing his publicendangering
flight by ramming the wmoletist’s car from behind. Put
another way: Can an officer take actions that place 2
fleeing motorist at rigk of serlous injury or death in order
in stop the molorist's flight from endangering the lives of
mnocent bystanders?

I

[n March 2001, 2 QGeorgia county deputy clocked re-
spondent’s vehicle traveling gt 73 miles per hour on a read
with a B5-mile-per-hour speed limit, The deputy activated
his blua flashing lights indicating that respondent should
pull over. Instead, respondent sped away, initiatiog a
chase down what is in most portions & twalang road, af
apeeds exceeding 85 miles per haur. The deputy radioed
his dizpatch o report that he was pursuing a {lesing
vehicle, and broadeast its license plate number. Peti-
tioner, Deputy Timothy Scott, beard the radic communica-
tion and joined the pursult along with other oficers. In
the midst of the chase, respondent pulled into the parking
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lot of a shopping center and was nearly boxed in by the
various police vehicles, Respondent svaded the trap by
riaking a sharp turn, eclliding with Scott's police car,
pxiting the parking lot, end speeding off once again down a
two-Jane highway,

Following respondent’s shopping center maneuvering,
which resulted in slight damage to Scott's palice car, Scott
took over.zs the lead pursuit vehicle. Bix minutes and
nearly 10 rules after the chase had begun, Scott decided to
attemnpt 1o terminate the episode by employing a "Preci-
sion Intervention Technique (PIT) maneuver, which
causes the fleeing vehicle to spin to n stop” Brief for
Petitioner 4. Having radiced his supevvizor for pormis.
sian, Seott was told to “'[glo ghead and teke him out.
Harriz v, Cowweter Counly, 433 F, 34 807, 811 (CA11 200%).
Instead, Secott applied his push bumper ta the rear of
respondent’s vehicle.! As a result, respondent lost control
of his vehicle, which left the roadway, run duwn an em-
bankment, overiurned, and crashed. Respondent was
badly injured and was rendered a quadriplegic.

Respondent filed sult against Deputy Scott and olhers
under Rev. Stat. §1979, 42 U. 8. C. §1283, alleging, fnter
alia, a violation of his federal constitutinnal rights, via
use of exeessive force resuling in an unregsonable seiwure
under the Fourth Amendment. In respanse, Scott fled 8
motion for summary judgment based on an assertion of
gualified immunity. The District Court denisd the motion,
finding bthat "there are material issues of fact on which the
issue of qualified immunity turns which present sulficient
disagreement to require submission fo a jury. Harris v,

* Seott says he decidad nol to emplay the PIT manzuver hecouse he
wag “roncernad that the vehicles were moving too quickly tu safely
execute the oaneuver,” Briel for Patitiongr 4. Respondent agress that
the PIT maneuver could not have been safaly amplayed. Ses Boef for
Respondent 8. It 15 mrzlevant to our amalysiz whether Scotr had
permismon to take tha precise actioris he took,
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Couela County, No. 3:01-CV-148-WBH (ND Ga., Sept,
23, 2003}, App. ta Pet, for Cert. 41a~42a. On interlocutory
appeal? the United States Cowrt of Appeals for the Eley-
enth Circuit affrmed tha District Court's decision to allow
respondent's Fourth Armendment claim against Scott to
praceed to trial? Taking respondent's visw of the facts as
givan, the Court of Appesls eoncluded that Scott’s actions
could constitute “deadly foree” under Tenngasee v, Garaer,
471 U. 8. 1 {1988), and that tho use of such force in this
context "would violate [respumdent's] constitutional right
to be free from excessive forre during a seizure, Accord-
ingly, 5 reasonable jury could fnd that Scott violated
{respondent’s] Pourth Awendment rights.” 433 F. 3d, at
818. The Court of Appeals further concluded that “the law
as it existed {at the time of the incident], was sufficiently
clear ta give reagonable law enforcoment officers 'fair
notice’ that rumming a vehicle under these circumstances
was unlawful” I, at 817. The Court of Appeals thus
concluded that Scott was not entitled to qualified immu.
nity, \We granted certinrard, 518 U, 8. _ (2006), nnd now
Teverse. ‘

1l

In resolving guestions of qualified immunity, courts are
required to resclve a “threshold question: Takea in the
light most favorable to the parly asserting the injury, do

2Qualifiad immunity Is "an mmanity from soit rather than a mare
dofansg to habihty; and ltke an shsolute Immunity, it i3 effectively lost
f & rase 18 pevopecusly permitted to go to trial® Aditchell v, Farssth,
472 U. 8. H11, 526 {1985). Thus, we have held that an ovder denying
guahfied 1mmupity is immediatly appealable even though it is intar.
lncutary: oiherwisa, it would be "affectively unreviewable” fd., at 527
Further, “we rapastedly have stressed the importance of resolung
unmunity questiang at the zarhest possible stage in Yligaton Huner
v Bryanl BU2 U, 8. 224, 227 (1991} (par curinm)

INons of the other claims respondent Hrought agmnst Seow or any
athar pacty are befors this Catrt,

——
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the facts alleged show the officer’s conduet viclated a
constitutional right? This must be the initial inguiry”
Saurier v. Katz, 533 U, 8, 184, 201 (2001). If, and only if,
the court Hnds a violation of & constitutional right, “the
next, sequential step iz lo ask whether the right was
clearly established . .. in light of the specific context of the
Ccase,” Ibid,  Although this ordering contradicta “[ojur
policy of avoiding unnecessary adjudication of constitu-
tional issues,” United Slates v. Treasury Employees, 513
U. 8. 464, 478 {1995) (citing Ashwonder v. TV4, 287 U568,
288, 346-347 (1938) (Brandeis, J., concurring)), we have
said that such a departure from practice i3 "necessary to
set forth principles which will become the basis for &
{future] holding that a right is clearly established.” Sau.
cier, supra, at 2014 We therefore turn to the thrashold
inquiry: whether Deputy Seott's zctions violated the
Fourth Amend ment.

1Poor to this Court's announcameans. of Soueirr's “rigid ‘'order of bat-.
tla!" Orossean v, Hougen, 843 (1S 184, 201-202 (2004) (Breven, d,
gancurtingd, wa had deseribed this order of inguiry a3 the “hotter
approach,’ Couniy of Sacramento v. Lewfs, 523 1.8, 833, BAlL n.5
(1398}, though nol oog that was requirad i ull cnzes, See id., at 858~
B59 (BREYER, J., concurring); td,, et BAY [STRVENS, J., roneurring in
judgmant). Therg has bean doubt exprewsed regerding the wisdom of
Soucier's devision to maoke the thrashold inguiry mandatlory, especially
1n casag whare the constitutional question is relatively diffieult and the
gualfied rmmunity guashon relitively struglibrward,  See, 28,
Brosseou, sugra, at 201 (BREYER, ., joined by Bcalta and GINSBURD,
Jd., concurring); Buating v, Mellen, 641 U, S, 1019 (2001) (S12vENs, J,
jotned by GiNSBURG and BREYER, JJ , respecting denial of certiorari}
id., ot 1025 (ScaLia, 4., joined by Rehnguisy, C.J,, dissenting), Szealw
ELyons v, Xenio 417 F. 34 555, 530884 (CAG 2005) (Sutzan, J., toncurs

ring). We nesd not address the wisdom of Seucier in this casa, how.

evar, because the consttutional question with which wa are presented
ts, pa discussed wn Part WI-B, infre, easily decided. Deciding that
question Brst s thusg the “better approach,” Lewfs, supra, at 841, 0.4,
regardiess of whether it Is required.

419

%

gy

¢

P

&

h



Cite as: 880U 8. . (2007} i

Opinion of the Court

7
A .

The first step in agsensing the constitutionnlity of Scott's
actions ig to detexrmine the yelevant facts, As this case
was decided on summary judgment, thare have not yet
been factual findings by & judge or jury, and respondent’s
varaicn of events (unsurprisingly) differs substantially
from Scott’s version. When things ars in such a posturs,
courts are required to view the facts and draw reasonable
inferences “in tha ligh! most favorable to the party oppus-
ing the (summary judgmeni] motion” United States v,
Diebold, Ine., 369 U.B. 684, 855 (1962) {per curiom);
Saucier, supro, st 201, In qualifiad immunity cases, this
usually meens adopling (1a the Court of Appeals did here)
the plaintiff's version of the facts.

There is, howaver, an added wrinkle in this case: exis-
tence in the record of 2 videntape capturing the events in
question. There are no allegations or indications that this
videotape was doctored or altered in any way, nor any
contention that what it depists differs from what actually
happened. The videotape quite clearly contradicts the
version of the siory told by respondent and adaptad by the
Court of Appeals® For example, the Court of Appeals
adopted respondent's sssertions that, during the chase,
“there was little, if any, actual threat to pedestrians or
other matorists, as the roads were mostly empty and
{respondent] remained in control of his vehicle” 433 F. 3d,
at 815, Indeed, reading the lower court's opinion, one gets

e

SJusTice STEVENS suggests thar our xesotion to the videotape is
somehow iosyneratic, and seems 1o hehove we are misroprezenting
its gontenta. Bes post, ab 4 (dissenting opimon) (Mo sum, the
fsctual statements by the Court of Appeals guoted hy the
Court ... were entirely accusate”), We are happy to allow the
videotape to speak for nself. Ses Recerd 38, Exh. A, available at
hupdlwwwsupramecourivs goviopinleesividenlseott_v_harris.rmvb and
0 Clark of Court's ease file, ’

420



& 8COTT w. HARRIS

- - - - - Opinlorofthe Court - - -

the impression that reapondent, rather than fleeing from

police, was attempting to pass his driving lest:
“[TJaking the facts from the non-movant's viewpoint,
{respondent] remained in control of his vehicle, slowad
for turns and intersections, and typically used his in-
dicators for turns, He did not run any motorists off
the road. Nor was he a threat to pedestrians in the
shopping center parking lot, which was fres From pe-
destrian and vehicular tralfic us the center was closed.
Slgmﬁcantly, by the time the parties were back an the
highway and Scott rammed [respondent], the motor-
way had been cleared of motorists and pedestrians pls
legedly berause of palice blockades of the nearby inter
sections.” Jd., at 815-816 (citations vmikted).

The videotaps tells quite a different story, There we see
wspondant's vehielr racing down narrow, twolane roads
in the dead of pight at speads thal dre shockingly fast, We
spe it swerve around more than a dozen other cars, cross
the doubleyellow line, and force cars traveling in both
directions to bheir respective shoulders to avoid being hit#
We see it run multiple rad lights and travel for considess
able periods of time in the cecnsional center left-turn-only
lane, chosed by numerous police cars foreed to engage in

B

8 JusTicE BTEVENS hypothesizas that theso cars Yhad already pulled w .

tha =1da of the rood or were driving along the shaoulder bacausa they
heard tha polme sirens or saw the Hashing Lghts" o that “[a] jucy
¢ould certainly conclude thoy thoss motorists werm exposed ta no
greater risk than persons wha take Lhe sama sttion in response ta
speeding ambnlaace” Fosl, at 3. 1t 1s nok our experieace that smbu-
Janess and fire engines careen down two-lane roada at 85.plus miles per
hour, with an unmarked scout tar put in front of tham. The risk they
pose lo tha public is vastly less thao what respondent treated hera.
But sven if that ware not so, it would in no woy lead to the sonclusion
that 1t was unreazonakle to ehminam the threat to lifa that respondent
pasad, Soviety mooepls the risk of spaeding ambulanves and fire engines
1n order to save ifs and property; it nead not (nod assuredly does moy)
accept a similar sk posed by 2 vackless motarist flening the police,
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the same hazardous manauvers just to keep up. Par from
being the cautious snd controlled driver the lower court
depicts, what we see on the video maore closely resemblesa
Hollywood-styla var chase of the most friphtening soct,
placing police officers and innotent bystanders alike ab
great risk of esrions injury?

At the summary judgment stage, facts must be viewed in
the light most favorable to the nenmoving party enly if
there i3 a "genujne” dispute as to those facts. Fed. Rule
Civ. Proc. 56(c). As we have emphasized, “[wlhen the
moving party has carried its burden under Rule 58{c), its
opponent must do more than simply show that there is
some metaphysical doubt as to the material facts....
Whera the fecord tuken 2g s whole could not tead a -
tional trier of fact to find for the nonmoving party, there is
no ‘genvine issue for trisl'™™ Matsushila BElee. Induvsirial
Co. v. denith Radio Corp,, 473 U. 5. 574, 536-587 (1986)
(footnote omitted). “{T1he mexs existence of some allegad
factual dispute betwean the pariies will not defeat an
otherwise properly supporied motion for summary judg
mend; the requirement ig that there be no genuine iasue of
materigl fact.” Anderson v. Liberty Lobby, Inc., 477 U. 8.
242, 247-248 (1986). When opposing parties tell two
different atories, one of which is blatantly contradicted by
the record, 50 that no reasonable jury could believe it, p
court should not adopt thak version of the facts for pur
poses of ruling on & motion for summary judgment,

That was the case here with regard to the factual issue
whaetber respondent was driving in such fashion as to
endanger human lifs. Respondent's version of events {3 so
utterly discredited hy the record that no reasonable jury

TThig §s pot ko gay thal each and every factual statement made by the
Court of Appeals 12 inaceurate, For example, the videntape validates
tha caurt's statemant that when Seolt rammed respondent’s vehicle it
was not threatening any other vehicles or pedestrians, (Undoubtedly
Scotr pailed for tha rand ta be clear before exacuting hia manauver)
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could have believed him. The Court of Appeala should vnot
have relied on sueh visible fiction; it should have viewed
the facts in the light depicted by the videataps,

B

Judging the matter on that basiz, we think it is guite
clear that Deputy Scott did not vialate the Fourth
Amendment. Seott does not contest that his decision to
terminate the car chase by ramming his bumper into
respondent's vehicle constituted a “seizure.” “{A] Fourth
Amendment geizure [occurs] ... when there is's governs
mental {erminalion of freedom of movement through
méans intentionally appled.” Brower v, Counly of Inyo,
489 U.8. 593, 5a6-587 (1989) {emphasiz delated). See
also id., at BT ("If . .. the police eruiser had pulled along-
side the flesing car and sideawiped it, producing the erash,
then the terminatinn of the suspect's freadam of movement
werld have been 3 seizure™), [b iz aleo gonceded, by both
sides, that a claim of “excessive force in the course of
making la) .. .'selzrure’ of [the] pemson ... [is] properly
gnalyzed under the Fourth Amendment’s 'abjective rea-
gonableness' standard” Groham v, Connor, 4501, 8, 386,
383 (188%). The guestion we need to answer is whether
Yeott’s actions were objectively reasonable®

1

Respondent urges us to analyze this case as we analyzed
Garner, 471 U. 8. 1. See Brief for Respondent 16-28, We

st ek

8 JuSMCE STEVENS incorractly duclares this to be “a question of fuct
best resarved far a jury,” end complaing we are "wsurpling] the jury's
fackBoding fmetion” Post, at 7. At the summazy judgment stage,
however, onee wa have datarminad the relevant et of facts and drawn

* all inferencas 1n fuver of the nonmoving party 1o the extunl supporindle
by the record. see Part JUL-A, supro, the reasonabloness of Scotts
nations—ar, in JUSTICE STEVENG parkance, “[wlbether [respondent's]
actians have risen to o leve} warranting deadly force,” post, st 7—isa
pure question of law :

423

+

ermm}.

P




Cilgam 550U, 8, (2007) 8

Opinian of the Court

must firgt decids, be says, whether the actions Seott took
constituted “deadly loxce,” {He defines “deadly forse" ns
“any use of force which ereates a substantial likelihaod of
causing death or serious bodily injury,” id., at 18} If 50,
trespondent claims that Garner prescribes vertain precon-
ditiong that must be mef balore Scokt's actions can survive
Fourth Amandment scrotiny: (1) The suspect must have
posad an immediate thyeat of serious physical harm lo the
officer or others; (2) deadly force must have been neees-
sary to prevent eseape;® and (3) where feasible, the officer
must have given the suspect some warning. See Briel for
Respondent 17-18 {(citing Garner, supra, at 9-12). Bince
these Grrner preconditions for using deadly force wera not
met in this pase, Scott's actiona wers per ge unreasanable,
Respondent's argument falters af its first step; Garner
did not establish a magical on/off switch that triggers rigld
preconditions whenever an officer’s actions constiinte
“deadly forea” Garner was simply an application of the
Fourth Amendment's ‘“reasonableness” test, Groham,
supro, nt 388, to the use of a particular type of free in 2
particular situation. Gorper held that it was unrepson-
able to kill a “young, slight, and unarmed” burglary sus-

PO

#Respondant, hike the Courl of Apgaals, defines thig second procondi-
tinn as “'necessary to prevent escupe,' Brief for Respendent 17; Horris
v, 2w etn County, 433 F. 3d 807, 817 (TA 11 2005}, quoting Corner, 471
U. S. at 11 But that quote from Garner is taken out of context. The
neceusity dezeribed In Garmer was, infact, the naed to prevent “serious
physical harm, sither to the officer or to others” Ibid. By way of
axampls nnly, Garner hypothesizad that deadly force may be used 0
necessary fo prevert eacape” whaa the suspest is known ta have “com.
mitred a crime invelving the irdliction or threatenad inflistion of senitus
pkysical barm,” {bid., so that his mere being at large poses an igherent
dangze o soclety. Raspondentdid not poss that type of inherent threat
Lo anciety, since {prior ta tha cay chase) ha hind committed only a minor
traffic offense angd, as far ag the police werz aware, had no grior cruni
nal record. But'in this case, unlike in Carner, it wns raspendent’s fght
wsell (hy meang of a speading auvtomobile) that possd the threat of
“seridus physical harm . ., to others” Jfbid.
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pact, 471 U, 8,, at 21, by shooting him “in the back of the
head” shile he was running away on foot, id, st i, and
when the officer “could nnt reasonably have believed that
[the suspect] ... posed any threat” and “never attempted
ta justify his sctions on any basis other than the need to
prevent an escape,” id., at 21, Whatever Carner said
about the factors that might have justified shooting the
suspect in that case, such “preconditions” have scant
upplicability to thig case, which has vaatly different facts.
“Garaer had nothing to do with one car striking another or
pven wilh car chases in general ..., A police car's bump-
ing a [esing car is, in fast, not much like a policeman’s
shooting a gun so as to hit a person.” Adams v. 51 Lucie
Counly Sheriffs Dapl., 962 F. 84 1563, 1577 (CA11 199%)
{(Edmondson, J. dissenting), adopted by 988 F. 2d 523
(CA11 1883) (en band) (per curiam), WNor is the threat
nogad by the flight on foot of an pnarmed suspect sven
remutely comparable to the exivame danger to human lifs
posed by respondent in this case, Although respondent’s
attempt to eralt an easy-to-npply legal fest in the Fourth
Amendment context iz ad mirable, in the end we must still
slash our way through the factbound morass of "reason:
ableness” Whether or not Scoit's actions constituted

applcation of “deadly force all that matters is whether

8cott’s actinns were reasonahle. .
o

L

15 determining the veasonablenese of the manner in
which a sgizure iz effected, "[w]e must balance the nature
and guality of the intrusion on the individual's Fourth
Amendmen! interests against the importance of the gov.
ernmental interests alleged to justify the ipkrusion.
United States v, Place, 462 U, 8. 696, 703 {1983). Scott
defends hig actions by peinting to the paramount govern-
mental interest in ensuring public salety, and respondent
nowhere suggests this was not the purpose motivating
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Scoit'’s behavier. Thus, in judging whether Scott’s nctions
were reaschable, we must consider tha risk of bodily harm
that Scott's actions posed to respondent in lght of the
threat to the public that Scolt was frying to eliminate.
Although there is no obvious way ta guantify the risks on
“either side, it is clear from the videotspe that respondant
posed an actual and imminent threat to the lives of any
pedestrians who might have heen present, to other civilian
motorists, and to the officers involved in the chase. Ses
Part I1~A, supra. 1t is equally clear that Seott’s actlons
posed 2 high Likelihood of sexious injury or death to re-
gpondent—though not the near certainiy of death posed
by, say, shooting a fleeing felun in the back of the head,
see Carner, supra, at 4, or pulling alongside a fleeing
motorists car and shooting the motorist, of. Veughan v,
Cox, 343 F. 2d 1323, 1376-1327 {CA11 2003). So have does
a court go about weighing the perhaps lesser probability of
injuring or killing numerous bystanders against the per-
haps larger probability of injuring or killing a single per-
son? We think it appropriate in this process to take into
account not only the number of lives at risk, but also their
relotive culpability. 1t was respondent, after all, who
intentionally placed himself and the public in danger by
unlawfully engaging in the reckless, high-speed flight that
uliimately produced ihe chuoice hetween iwo evils thal
Scott confroated. Multiple police cars, with blue lights
flashing and sirens blaring, had been chaging respondent
{or nearly 10 miles, but he ignored their warning to stop.
By cantrast, those who might have been harmed had Scott
not taken the action he did were antively innacent. We
have little difficulty in concluding it was reasonable for
" Seott to take the action that he did.1©

- e e e

18The Court of Appeals tites Brower v, County of Inyo, 488 L. 8,885,
595 (1989), for = refusal ta "countenance the argument that by von
tinuing s fles, a suspect sbsolves a pursuing police uificer of any
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" Buf wait, zays respondent: Couldn’t the innoeent public
¢qually have been protected, and the tragic accident en-
tirely avoided, if the police had simply ceased their pur-
suit? We think the police need not have taken that chance
and hoped for the best. Whereas Scott's action—ramming
respandent off the road-—was certain to eliminate the risk
thaf respondent posed tu the publis, ceasing pursuit was

ot. First of all, there would have been no svay to convey
convincingly to respondent that the chase was off, and
that he was free to go. Had respondent looked in his rear-
view mirror and seen the polive cars deactivate their
fiashing lights and furn around, -he would have had no
idea whether they ware truly letting him get away, or
simply devising a new strategy for eapture. Perhapa the
police knew a shorteut he didn't know, and would reap-
pear down the road to intdreept him; or perhaps thay were
zotting up 8 rnadhlork in his path. Of Brower, 488 118,
at 51, Given such uncevtainty, reapondent might have
heen jusi as likely to vespond by continning to drive reck.
lessly a5 by slowing down and wiping his brow.3!

Second, we are loath to lay down a rule requiring the

.

possible latality for all ensumg petions duning the chase 433 F. 34, at
816. The only question in Brower waa whether o palice roadhlock
eonsbituted 8 selzure undar the Fourth Amemdment. Tn deciding that
quastton, the relative culpabilivy of the parties is, of eourse, irrelevant!
o sefzure peeurs whenaver the polics are “rzaponsibfle] for the terming.
uan of [z person's) mmtement, 4313 F.3d, at 816, regardless of the
reasun for tha termination, Culpability is relevant, bowever, to the
rensonablgness of Lhe selzure—ta whether preventing possible harm to
the instcant justifies sxpoaing to podaihle harm the porson threalemng
them,

1 Cantrary 1o JUSTICE BTEVENS' aasartions, we da not “sssum(e]that
dangers cansed by flhight from n police pursult will continue after the
purstat ends” post, at 6, nor do we make any “foctual assumptions.
post, at 5, wilh respect to what would have happened if the palics had
gane home. We s;mpl}; puint out the uncertalnilps rogarding what
would have happenad, in response to respandent® factual assumphion
that thy highspeed fight wotld hava ended,
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polite to allow fleeing suspects to get away whenaver they
drive so rechlessly that they put other people’s lives in
danger. It is ohvieus the perverse incentives such m rule
would create: Every fleeing mmotorist would know that
gscape is within bis grasp, il only he accelerates to 50
miles per hour, wosses the double-yellow line a few times,
and rune a few red lights. The Constitution nssuredly
does not impose this invitalion to impunily-earned-by-
recklessness, lustead, we lay down a more sensible rule: A
police officer’s attempt Eu terminate a dangevous high-
speed car chase that threatens the lives of innocent by-
standars does not violate the Fourth Amendment, even
when it places the fleeing motoriat at risk of serious injury
ordeath,

* L *®

The car chase that respondent initiated in this case
posed & subgkantial and immediate risk of aerious physical
injury to others; no reasonable jury eould eonclude othaor-
wise. Scoit's atlempt to terminate the chase by foreing
respondant off the road was reasonable, nnd Scobt is enti-
tled to summary judgment, The Court of Appeals’ decision
to the ontrary is reversad.

11 i3 sp nrdared,
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SUPREME COURT OF THE UNITED STATES

ROBERT R. TOLAN v. JEFFREY WAYNE COTTON

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

No. 13-551. Decided May 5, 2014

PER CURIAM,

During the early morning hours of New Year's Fve,
2008, police sergeant Jeffvey Cotton frad three bullels at
Robert Tolan; one of those bullets hit its target and pune-
tured Tolan's vight lung. At the time of the shooting,
Tolan waz unarmed on his parents’ font poreh about 15 to
20 feet away from Cotton. Tolan sued, alleging that Cot-
ton had exercised excesiive force in vilation of the Fourth
Amendment. The District Court granted summary judg-
ment to Cotton, and the Fifth Circuit affirmed, reasoning
that regardless of whether Cottan used excessive force, he
was entitled to qualified immunity becouge he did not
violate nny clearly established xight. 718 F. 3d 289 (2013),
in artioulating the factual context of the case, the Fifth
Circuit failed to adhere to the axiom that in ruling on a
mokion for summary judgment, “{tthe evidence of the
nonmovant is to be helieved, and all justifiable inferences
arg to be drawn in his favor” Anderson v, Liberly Lobby,
Inc., 477 U. 8. 242, 255 (1986), For that reason, we vacate
its decision and remand the case for further proceedings
consistent with this opinion,

1
A

The following facts, which sve view iu the light most
favorable to Tolan, are taken from the record evidence and
the opinions below. At mround 2:00 on the morning of
December 81, 2008, John BEdwards, a police officer, was on
patrol in Bellaire, Texas, when he noticed a black Nissan
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sport utility vehicle turning quickly onto a residential
strest, The officer watched the vehicle park on the side of
the street in front of a house, Two men exited: Tolan and
his cousin, Anthony Cooper,

Edwards attempted to enter the license plate number of
the vehicle into a computer in his squad car. But he keved
an incorrect charneter; inatead of entering plate number
696BGK, he entered BYSBGK. That incorrect number
matehed a stolen vehicle of the same eolor and make, This
mateh caused the squad car’s computer to send an auto-
matie message to ather police units, inlorming them that
Edwards had found a stolen vehicla,

Edwards sxited his eruiser, drew his service pistol and
ordered Tolan and Cooper to the ground, He accused
Tolan and Cooper of having stolen the car. Cooper ro-
sponded, *That's not true” Rocord 1295. And Tolan ex-
plained, "That's my car.” fbid. Tolan then complied with
the officer’s demand to e face-down on the home's fiont
porch.

As it turned out, Tolan and Cooper were at the home
where Tolan lived with his parents, Hearing the conme-
tion, Tolan's parents exited bhe frant door in their paja-
mas. In an attempt to keep the misunderstanding from
esecalating into something move, Tolan's father instructed
Cooper to lie down, and instructed Tolan and Cooper to
say nothing. Tolan and Cooper then remained facedown.

Edwards told Tolan's psrents that he believed Tolanand
Cooper had stolen the vehicle. In response, Tolan's father
identified Tolan as his zon, and Tolan's mother explained
that the vehicle belonged to the family and that no erime
had been committed. Tolan's father explained, with his
hands in the air, “[Tlhiz is my nephew. This iy my son.
We live here. This is my house Id., at 2058, Toln's
mother similordy offered, *[S]iv this is 2 big mistaka, This
car is nokt stolen. . . . That’s our car" fd., at 2075,

While Tolan and Caoper continued to lie on the ground
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in silence, Edwards radiced for assistance, Shortly there-
after, Bergeant Jeffrey Cotton arrived on the scene and
drew his pistol. Bdwards told Cotton that Cooper and
Tolan had exited a stolen yehicle. Tolan's mother veiter
ated that she and her hushand owuned both the car Tolan
had been driving and the home where these events were
unfolding. Cotton then ordered her to stand againast the
family's garage door. In regponss ta Cotton's order, To-
lar's mothar asked, “{Alre you kidding me? We've lived
herfe) 15 years. We've never had anything like this hap-
pen before” Id, at 2077; seealso id,, at 1485,

'The parties disagree as to what happened nest. Tolan's
mother and Cooper testified duxing Cotton's eriminal tral!
that Cotton grabbed har aym and slammed her against the
garage door with such force that she fell to the ground.
Id, at 2033, 2078-2080. Tolan similarly testified that
Cotton pushed his mother against the garage door, Id,, at
2479, In addition, Tolan offered testimony from his mather
and photographic evidence o demonstrate that Cuttyn
used enough foree to leave bruises on her arms and hack
that lasted for days, ‘Id., at 2078-2079, 2089-2081. By
conkrast, Cokton testified in his deposition that when he
was escorting the mother to the garage, she fipped her
arm up and told him to get his hands off her, Id,, at 10434
He also testified that he did not know whether he left
bruises but believed that he had not. ., nt 1044,

The parties also dispute the manner in which Tolan
responded. 'Tolan testified in his deposition and during
the criminal trial that upon seeing his mother béing
pushed, id., at 1249, he rose to his knees, id, at 1928,
Edwards and Cotton testified that Tolan rose to his feet,

"The events described here led (o Cotton's eriminal mdietmenc in
Harris County. Texas, for aggravated assault by a pubhe servant, 713
F. 34 289, 803 {CAB 2013}, He was aequitted. fhid, The teatusiony of
Tolart's mather during Colion™s trial s a part of the record tn this el
agtion. Record 20668-2087,
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Jd., at 1051~10562, 1121,

Both parties agree that Tolan then exclaimed, from
roughly 16 to 20 feet away, 718 F. 8d, at 303, “[Glet your
fucking hands off my mom.” Record 1928, The parties
also agree that Cotlon then drew his pistol and fired three
shots at Tolan. Tolan and his mother testified that these
shots came with no verbal warning, Id., at 2019, 2080,
One of the bullets entered Tolan's chest, collapsing his
vight lung end piereing his liver. While Tolon survived, he
guffered a life-altering injury that disrupted his budding
professional baseball carser and causes him to experience
* pain on a daily basis,

B

In May 2009, Cooper, Tolan, and Tolan's parents filed
thiz guit in the Southern District of Texas, alleging claims
under Rev, Stat, §1979, 427U, 8, C. §1883. Tolan claimed,
amang other things, that Cotton had used excessive foree
against him in violation of the Fourth Amendment? After
discovery, Cotton moved for summary judgment, arguing
that the doctrine of qualified immunity barred the suit.
That doctrine immunizea government officials from dum.
ages suits uUnless their conduct has viclated a clearly
establighed right.

The Distriet Court granted summary judgment to Cot-
ton. 854 T, Supp. 2d 444 (8D Tex. 2012). 1t reasoned that
Cotton's use of force was not unreasonable and therefore
did not viclate the Fourth Amendment. fd., at 477478,
The Fifth Circuit alfivined, hut on a diffevent basie, 713
P. 3d 289, [t declined to decide whether Cotton's actions

*The complaink also alleged that the officars’ scrions violated the
Equal Protection Clause to the extent they were maotivated by Tolan's
and Cooper's race, 854 P, Supp. 2d 444, 465 (8D Tex. 2012), In adde
tiog, the tomplaing alleged ¢hat Cotton vsed exvessive force against
Tolan's mother, Id., at 468, Those cluims, which wers disrmisyarl. Id, at
465, 470, are not hafare this Caurt.
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violated the Fourth Amendment. Instead, it held that
even if Cotton's conduet did violate the Fourth Amend-
ment, Cotton waa entitled io qualified immunity because
he did not violate a clearly established right, Id., at 306.

In veaching this conelusion, the Fifth Circuit began by
noting that at the time Cotton shot Tolan, "It was ...
clearly established that an officer had the right to use
deadly force if that officer hetrbored an objective and rea-
sonable belief that a suspaet presented an ‘immediate
threat ta [his] safety’” Id., at 306 (quoting Deville v,
Mareanpl, 567 F. 84 156, 167 (CAB 2009)). The Court
of Appeals veasoned that Tolan failed to overcome the
qualified-immunity bar bacause "an objectively-reasonable
officer in Bergeant Cotton's position could have ... be-
lieved” that Tolan "presented an ‘tmmediate threatb to the
safety of the officers.’” 713 T 34, at 3073 In support of
this conclusion, the court relied on the following facts: the
front porch had been “dimly-1it"; Tolan's mother had “re-
fusled] orders to remain quiel and calm®; and Tolan's
words had amounted to a "verba[l} threalt]" Ibid. Most
eritically, the court also relied on the purported fact that
Tolan was "moving to intervane in” Colton's handling of
his mother, id,, at 305, and that Cotton therefore could
reasonably have feared for his lifs, id., at 307, Accord-
ingly, tha cowt held, Cotton did not viclate clearly estah-
lished Yaw in shooting Tolan.

The Fifth Circuit denied rehearing en bane, 538 Fed.
Apps, 874 (2018), Three judges voted to grant rehearing.
Judge Dennis filed a diszent, gentending that the panel
opinion "fail{ed] to address evidence that, when viewed in

Yalan acgues that the Futh Cireurt incarrectly analyzed the resson-
shleness of Sergeant Cotton's hehefs undsr the second gprong of the
qualified-mmumty analysis rather than the first, See Pat. for Cert. 12
20, Heoause we rule in Tolan's favor pn the narrow ground that the
Fifth Cireuit erred in it application of the summary wdgment stand.
nrd, we axpresa ne view as toTolan's rdditional nrgumaent.
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the light most favorable to the plaintiff, cveates genuine
issues of matarial fact as to whether an objective officer in
Cotton's position could have teasonably and objectively
believed that [Tolan] posed an immediate, signifivant
threat of substantial injuryto him.” Id, at 377,

24
A

In resolving questions of qualified immunity at sam-
mary judgment, courts engage in a two-pronged inguly,
The first asks whether the facts, “[t]aken in the Iight most
favernble to the party maserting the injury, ... show the
officer’s conduct violated a [federal] right[]" Saeucier v.
Kotz, 533 U, 8. 194, 201 {2001). When s plaintiff alleges
excessive force during an investigation or sreest, the
federal right at issue is the Fourth Amendment right
againgt unreasonable seizurss. Graham v. Comnar, 490
11. 8. 888, 394 (1988). Theinquiry into whether thiy right
was violated requires a balaneing of “'the natwe ond
quality of the intrusion on the individual's Fourth
Amendment interests against the imporiance of the gov-
srnmental interests alleged to justify the intrmsion'”
Tennessee v. Garner, 471 U, 8. 1, 8 (1988); see (rahan,
supra, at 396,

The sscond prong of the gqualified-immunity analysis
asks whether the right in question was “clearly estab-
lished” at the time of the violation. Hope v. Polzer, 338
U. 8. 730, 739 (2002). Governmental actors nre “shielded
from liability for civil damnges if thelr actiona did not
violate 'clearly established statutory or constitutional
rights of which a reasonable person would have known'™
Ihid. “[Tthe salient question ... is whether the state of
the Iaw" ot the time of an incldent provided “fair warning” -
to the defendants “that their alleged [conduct] was uncon-
stitutional” Id., at 7di, '

Counts have discretion to decide the order in which to
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engage these twa prangs. Pearson v. Callahan, 855 U. 5,
223, 236 (2009), But under either prong, courts may not
resolve genuine disputes of fact in favoy of the party seck-
ing summary judgment. See Brosseqn v. Hongen, 513
U, 8. 1014, 195, n. 2 (2004) (per curiam); Saucter, supra, at
201; Hape, supra, at 733, n. 1. This iy nat a rule specificto
qualified immunity; it is sirmply an application of the mope
goneral tule that a *judge’s function” at summary judg-
ment is not “to weigh the evidence nnd determine the
truth of the matier but to determine whether theve is n
genuine izsue for trial”  Anderson, 477 U. 8., at 249.
Summary judgment is appropriate only if “the movant
shows that thers 15 no genuine issue as to any material
fact and the movant is entitled to judgment ag a matter of
law.” Fed. Rule Civ. Proe. 56{a). In making that determi-
nation, 1 court must view the evidence “in the light most
favorable to the opposing patty.” Adickes v, 8. H. Kress &
Co.. 898 1. 8. 144, 167 (1970); see also Anderson, supra. at
955,

Our qualified-immunity cases illustrate the iraportance
of deawing inferences in. fayor of the nonmovant, even
when, as here, s caurt decides only the clearly-established
prong of the standard. In cases nlleging unreasonnble

gsearches oy seizures, we have instruected that courts

should define the “clearly established” vight at issue on
the hasiz of the "specific context of the case Saucier,
sepra, at 201 see also Anderson v, Creighton, 483 U.5,
635, 640-641 (1987). Accordingly, courts must take care
not to define a case’s “context™ in a2 manner thal impurts
genuinely disputed factual propositions. See Brosseau,
supra, at 195, 198 (inquiving ss to whether conduoct viglated
elearly established law “‘in light of the specific contest
of the case’" and construing “facts ... in 2 light maost
favorable to” the nonmovant), ’
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In holding that Cotton’s actions did not violate clenxly
established law, the Fifth Cirsuit failed to view the evi-
dente at summary judgment inn the Lght most favorabls to
Tolan with respect to the central Facts of this case. By
failing to credit evidence that contradicted some of its key
factual conelusions, the court improperly "weighled] the
evidence’ and resolved disputed issues in favor of the
moving party, Anderson, 477U. 5., at 249,

First, the court relied on its view that at the time of the
shooting, the Telans' front porch was “dimly-lit” 713
F. 8d, at 307. The court appears to have drawn this as-
sessment from Cotton’s statements in a deposition that
when he fired at Tolan, the porch way “fairly dark,”” and
lit by a gas lamp that was “decorative.™ Id, at 302. In

“his own deposition, however, Tolan's father was asked
whether the gas lamp was in fact “more decorative thag
lluminating” Record 1552, He said that it wag not. Ihid.
Moreovey, Tolan stated in his deposition that two flood-

_lights shone on the driveway duting the incident, id,
at 2406, and Cotton acknawledged that there were bwo
motion-activated lights in Fronk of the house. Id., ub 1034,
And Telan confirmed that at the time of the shooting, he
was “nobin darknasa" Id., ot 2498-2499.

Second, the Fifth CGircuil stated that Tolan's mother
“refusied] orders to remaln quiet and calm,"” thereby “com-
poundfingl” Cotton's beliel that Tolan “presented an im.
mediata threat to the safety of the officers” 713 F. 34, at
307 (internal quotation marks emitted). But here, too, the
court did fiot eredit dirsetly confradictory svidence. Al
though the parties agree that Telan’s mother repeatedly
informed officers that Tolan wasg her son, that she lived in
the home in front of which he had parked, and that the
vehicle he bad heen driving belonged to her and her hus-
band, there is a dispute as to how calmly she provided this
information. = Cottan stated during his deposition that
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Tolan's mother was "very agltated” whan she spoke to the
officers. Record 1032-1033, By contrast, Tolan's mother
testified at Cotton’s criminal txial that she was neither
"aggyavated” nor “agitated.” Id., nt 2075, 2077.

Third, the Court concluded -that Tolan was “shouting”
713 F. 3d, at 306, 808, and “verbally threatening” the
pfficer, id., at 307, in the moments before the shaoting,
The court noted, and the parties agree, that whils Cotton
wes grabbing the arm of his mother, Tolan told Cotton,
"[@)et vour fucking hands off my mom.” Record 1928, But
Tolan testified that he “was not screaming” Id., at 2544,
And a jury could reasonably infer that hiz words, in con-
text, did not amount to a2 statement of intent to inflict
harm, Cf United Siates v. WWhite, 268 F. 3d 374, 383 (CAR
2001) ("A threat imports ‘la) communieated intedt to
inflict physical or other harm’™ (quoting Blacl’s Law
Dictionary 1480 {6th ed. 19000)); Marris v. Noe, 672 F, 3d
1185, 1196 {CA10 2013) (inferring that the words “Why
waa you falking to Mama that way” did not vonstitate an
“gvert threaft]’}. Tolan’s moather testified in Cotton's
criminal trial that he slammed her against a garagé door
with enough force to cause brulsing that lusted for days.
Recard 20782079, A jury could well have concluded that
a reasonable officer would have heard Tolan's words not as
a threat, but as 2 son's pler not to continue any assault of
his mother,

Fourth, the Fifth Circuit inferred that at the time of the
shooting, Tolan was “moving to intetvene in Sergeant
Cotton's” interaction with his mother. 713 F.8d, at
305; see also id., at 308 fchavactarizing Tolan's behavior
ps “sbruptly attempring to approach Sergeant Cotton,"
thereby “inflamfing] an alrady tense situation”). The
court appears to have credited Edwards' account that at
the time of the shooting, Tolan was on both feet "[ijn a
crouch” or a “charging position” looking as if he was going
to move forward, Record 1121-1122. Tolan testified at
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trial, howaver, that he was onr his knees when Cotton shot
him, id., at 1928, a fact corroborated by his mothey, Id., at
2081, Tolan aleo testified in his deposition that he “waaen't
going anywhers,” id., at 2502, and emphasized that he did
not “jurap up,” id., at 2544, ‘
Conaidarad together, these facts lead to the inescapable
conclusion that the court helow eredited the evidence of
the party seeking summary judgment and failed properly
to acknowledge key evidence offered by bhe party opposing
that motign, And while “this Court iz not equipped to
porrect every perceived erroy toming Fom the lower federal
courts,” Boag v. MacDougall 4584 U, 8, 864, 366 (1989
(Q'Connwy, ., coneurring), we intervene here bacause the
opinion below reflects a clear misapprehension of sum:
mary jndgment standards in light of our precedents. Cf
Broaseaqu, 518 U, 8, at 197198 {summarily reveiying
decision in s Pourth Amendment excessive force vase "o
correct a clear misapprehension of the gualified immunity
standard”); sec also Florida Depl. of Hedlth and Rehabili.
lative Servs. v. Florida Numing Home Assn., 450 U. 8,
147, 150 {1981} {per cuwriam) (summarily reversing an
opinion that tould not "be reconciled with the principles
get out” in this Court's sovereizn immunity juriaprudence).
The witnesses on hoth sides come to this case with their
own perceptions, recollections, and even potential biases.
It is in part for that reason that genuine disputes are
genarally resolved by juries in owy adversarial system. By
weighing the evidence and reaching factual inferences
contrary to Tolan's competeat evidence, the court below
neglected to adhere to the fundamental principle that at
the summary judgment stage, reasonable inferenceg
should be drawn in favor of the nonmoving party.
Applying that principle here, the court should have
ncknowledged and credited Tolan's evidence with regavd
to the Hghting, his mother's demeancr, whether he shouted
words that were an overt threat, and his positioning
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during the sheoting. This is not to say, of course, that
thesa sre the only facta that the Fifth Cireult should von-
sidar, ar that no other faets might contribuie to the res-
" sonablensas of the officer’s actions as a matter of law, Nor
do we express 8 view as o whethar Cotton's sctions vie-
lated clearly established law, We instead vacate the Fifth
_Cireuit's judgment so that the vourt can determine whether,
when Tolan's evidence {s properly credited and factual
inferences are reasonably drawn in his favor, Cotton's
actions violated clearly estahlished law,
* * %

The petition for certiorayi and the NAACP Legal De-
fanse and Educational Fund®s motion to file an omicus
curfae briel are granted. The judgment of the United
States Coust of Appeals for the Fifth Cirenit is vaested,
and the case is remanded for fusrthey proceedings con-
sistent with this opinion. .

1t is g0 ordered,
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